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Presidents Message 


ious in this issue you will find a list of com- 
mittee appointments for the ensuing year. The Federation Award 
Committee, of which The Honorable James S. Kemper is Chairman, 
will select that person in the insurance industry who has done the most 
to further its interests during the year. It is hoped that each member 
of the Federation will write to Mr. Kemper, Mutual Insurance Building, 
Chicago 40, Illinois, nominating his particular choice and setting forth 
in complete detail the reasons therefor. 

State Chairmen were selected with great care as they individually 
will represent the Federation in all matters in their respective states. In 
addition to passing on all nominations for membership, it will be their 
duty to keep the Editor of the Quarterly advised of all matters affecting 
the insurance industry in their states, and from time to time obtain from 
leaders of their bars articles on matters of general interest in that field 
for publication in the Quarterly. Those articles should be sent direct 
to Charles B. Robison, Editor, One North LaSalle Street, Chicago 2, 
Illinois. 

The Incorporation and Taxation Committee, of which Ralph E. 
Becker, Washington, D. C., is Chairman, will have the duty of studying 
the question of whether or not the Federation should be incorporated, 
the State and Federal tax problems in connection therewith, and making 
such recommendations to the Board of Governors as the Committee 
thinks proper. 

It will be the duty of the By-Laws and Amendments Committee 
to very carefully examine the Constitution and By-Laws of the Federation 
and ascertain whether or not they meet the present needs of the Federation, 
making such recommendations for changes or amendments as they think 
proper. William A. Gillen of Tampa, Florida, is Chairman of this 
Committee, and members who care to make suggestions with regard 
to those matters should communicate with him. 

The Publicity and Public Relations Committee, headed by Lowell 
D. Snorf, Jr. of Lumbermen’s Mutual Casualty Company, Chicago, 
Illinois, will have the duty of seeing that the activities of the Federation 
are properly publicized and that the position of the Federation on all 
insurance matters concerning the public is properly explained. It will 
also be the duty of this Committee to counsel the officers, the Board 
of Governors, and the members of the Federation on public relations. 
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The Quarterly Committee will assist the Editor in establishing 
editorial policy having to do with the format and content of the 
Quarterly. The members, composed of representatives from the various 
sections of the country, will help to select articles of interest to be 
published in the Quarterly and from time to time furnish news items 
about members in their particular areas. Suggestions along any of these 
lines should be forwarded to Charlie Robison. 

The Convention Program and Entertainment Committees will 
arrange the program and entertainment for the annual meeting of the 
Federation to be held in San Francisco on August 20, 21, 22 and 23, 
1958. Al DesChamps, 3333 California Street, San Francisco, is Chairman 
of both these Committees. If you have any suggestions for the program 
or entertainment, send them to Al. 

The Research and Development Committee, of which Walter Mans- 
field, Detroit, Michigan, is Chairman, will assume the responsibility of 
acquainting all of the members of the Federation with unusual cases 
or verdicts in their respective districts, and will develop programs on 
subjects of general interest for presentation to members at the midwinter 
and annual meetings. 

The Ways and Means Committee under the Chairmanship of 
L. J. Clayton of Houston, Texas, subject to the approval of the Board 
of Governors, will select all future midwinter and annual meeting sites. 
It would be very helpful if Bill was to receive suggestions from our 
membership as to where the 1959 and 1960 conventions should be held, 
so as to more nearly meet the needs and requirements of our membership 
generally. 

The Finance and Audit Committee, of which Thomas N. Foynes 
of Lynn, Massachusetts, is Chairman, will concern itself with Federation 
finances and will audit the Treasurer’s records. 

The identity of the members of the Membership Committee is 
known only to the Federation’s officers and the members of the Executive 
Committee. This is necessary by reason of the fact that the quota 
established by the By-Laws is rapidly being filled, and also to avoid 
subjecting the Committee members to embarrassment. 

The midwinter meeting will be held at the Boca Raton Club, Boca 
Raton, Florida on February 16, 17 and 18, 1958. All members are 
invited. Make your reservations early. See you there. 


J. HARRY LABRUM 
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The Doctor as a Witness 


By A. L. HARDEE * 


& IS THE HOPE of the writer that this paper may 
serve to clarify the relationship between the medical and legal professions, 
as well as the duties and responsibilities of doctors who are from time to 
time called as witnesses in court cases. 

It may be interesting to observe that there are some similarities between 
the practice of the two professions. Both are honorable professions in 
which a service to society is rendered, but I am sure that no attorney would 
consider the practice of his profession as on a parity with the practice of 
medicine , in so far as the value of that service to society is concerned. In the 
alleviation of suffering and in the healing of disease and the mending of 
the body by surgery, physicians and surgeons occupy a place in the life of 
a community the importance of which cannot be measured; and the peculiar 
relation of doctor and patient is one of which is in many senses unique. 

Perhaps a brief discussion of the relationship of physicians and surgeons 
to the court and others in the prosecution and defense of litigation is not 
amiss. I am quite aware of the fact that the average physician or surgeon 
feels that it is great imposition upon him to have to lay aside his important 
duties of ministering to the sick to attend court, but I have always regarded 
it to be the duty of a physician or surgeon, subject to the protection of the 
court as to privileged communications, to make himself available for the or- 
derly processes of the court just as any other citizen, witness or juror, does. 
In other words, the transaction of the business of the courts is a public and 
governmental function. The aim of the courts is to do justice between the 
parties litigant. I do not mean to say that this aim is generally achieved, 
but I do say that it is generally hindered by the reluctance of witnesses to 
testify to facts within their knowledge, and this applies to lay as well as 
professional persons. 

When a person comes into court and demands damages for personal 
injuries alleged to have been sustained as the result of negligence on the part 
of another person, one of the issuable facts to be determined is the nature 
and extent of the injuries sustained; and it is my idea and conviction that 
as a part of the administration of justice it then becomes the duty of all 
those who have knowledge on the subject to make themselves available to 
the courts, so that such knowledge may be laid before the court and jury, 
in the form of testimony, for their guidance in arriving at a true and just 
verdict or judgment. 


* Of the firm of Willcox, Hardee, Houck & Palmer, Florence, South Carolina. 
This article is based upon a speech recently delivered before the Atlantic Coast Line 
Surgeons. 
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When, therefore, one of the issues is as to the nature and extent of the 
injuries, it is my opinion that the attending physician or surgeon should 
testify fully, frankly and truthfully as to the injuries and treatment of the 
party litigant. So long as the matter of a person’s illness or injuries is one 
in which he alone is interested, every consideration of justice and propriety 
requires that any communications between him and his doctor should be 
privileged, but whenever that matter becomes the concern of a third party, 
as it does in an action for damages, the reason for the privilege ceases to 
exist, and the physician or surgeon should then be a person whose sole aim 
is to see that justice is done, and that the court and jury have knowledge of 
all the facts within his possession. 

While there are similarities in the practice of medicine and of law there 
are certainly some striking dissimilarities, and at this point the dissimilarity 
is the greatest. The lawyer is an advocate of his client’s case. It is his duty, 
within the bounds of truth and professional ethics, to present his client's 
case in the most favorable light and to bring out and accentuate those facts 
and circumstances which are most favorable to his client. The lawyer is 
not a witness, but, as stated, an advocate. He has nothing to offer for the 
compensation which he receives except his skill in representing the interests 
of his client. 

But the doctor, when he comes into court, is not an advocate, 
and is not prosecuting anybody’s case, if he is ethical, conscientious and 
honest. He appears to enlighten the court and jury as to his treatment of 
the party litigant and to give his opinion as to the nature and extent of the 
injuries that are involved. No doctor, except as an expert witness testifying 
hypothetically, should be employed to testify. His testimony is not a com- 
modity for sale. He should be compensated, if the party is financially able, 
for the time lost from his profession while in attendance as a witness, but 
not otherwise. I have seen some doctors who maintain that they are in 
the same status as a lawyer with regard to their participation in a court 
action; that is, they claim to have as much right to be compensated for 
their testimony on a contingent basis as the lawyer has to take a case on that 
basis. In my opinion this is a complete fallacy. 

For impecunious clients, there is nothing wrong with a lawyer taking 
a case on a contingent fee basis because, as stated above, he is an advocate; 
that is his office; that is a part of his profession. He is, in one sense, selling 
a service. He hazards his time, talents and the expenses of his office upon 
the faith of his client’s case, and is rewarded or unrewarded depending upon 
his client’s case and his ability to properly present it. This is a part of his 
professonal life, but it is not a part of the doctor’s professional practice or 
field of endeavor. The doctor’s field is treatment of the physical ills of his 
patient, and he should be compensated for that service according to the 
financial ability of his patient to pay. A doctor who comes into court does 
net come to advocate his patient’s case. He comes as a witness and is sworn 
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to testify to the truth, and he should not have a financial interest in the out- 
come of the case lest it consciously or unconsciously affect his testimony. 

Another observation is pertinent at this point, especially with reference 
to patients referred to a doctor who serves as local surgeon or physician for 
a corporation such as a railroad company. It seems to me that when a 
doctor accepts a patient in this capacity, he owes the patient the duty to 
give him the best medical care and treatment the doctor is capable of render- 
ing; but beyond that the doctor’s duty is to the corporation by whom he 
is employed to render that treatment, and it is entitled to his fullest coopera- 
tion in furnishing information as to the injuries and progress of treatment, 
as well as prognosis. I do not think that after having taken a patient under 
these conditions, it is quite fair or proper to transfer that relationship, with- 
out the consent of the employer, to that of doctor and private patient, and 
then claim privilege as to treatment of injuries and prognosis. 

I am indebted to a reprint from the Insurance Law Journal April 1956, 
for the next portion of this paper. 

Recent articles appeared in the American Medical Association Journal 
and in the American Bar Association Journal, which clearly indicate the 
desirability of improving professional relationships between attorneys and 
doctors. Various proposals as to how to effectuate improvement in such 
relationships have been advanced in order to develop a friendly, coopera- 
tive spirit in which the medical profession will work with the trial bar in 
handling and trial of trauma cases. It is estimated that seven out of every 
ten civil trials turn, not upon doctrines of law, but upon medical evidence 
as to the nature and extent of injuries. 

Mr. George E. Hall, Staff Associate of the Law Department of the 
American Medical Association, in an article in the December 1954 issue of 
‘Medical Trial Technique Quarterly’, with reference to joint meetings, 
said: 

‘“* * * These meetings bring together the local lawyers 
and doctors for an evening of sociability and a discussion of some of 
their mutual problems. It would be a fine thing if such meetings 
could be held at least once a year in every county in the state. The 
result of these meetings is an understanding of each other’s 
problems. * *. * 

“To the extent, also, that the attorney, by education becomes 
aware of the physician’s fears and problems, he will be able to ap- 
proach the physician more tactfully, and with better chance of success. 
If this article does nothing else, it is hoped that it may inspire the 
holding of medical soctety—bar association meetings at local level 
throughout the state. The results are sure to be gratifying to both 
professions and beneficial to patients and clients alike.” 


Both the American Medical Association and the American Bar Associa- 
tion, it appears, have long been cognizant of the desirabilty of improving 
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professional relationships between doctors and lawyers, and in some local- 
ities inter-professional codes have been adopted for the guidance of the mem- 
bers of these two professions. It is a field in which local interests of bar 
and medical associations might well be explored and developed. 

Experience shows that lawyers must take the time to discuss in person 
with doctors who are to be used as witnesses the nature of their testimony 
and endeaver to learn in advance of trial as much as possible about the 
particular injuries involved. I am quite sure that a good part of the diffi- 
culty is experienced by reason of the lack of understanding by lawyers of 
medical terms and by doctors of court procedure. It is essential that doctors 
and lawyers utilize some of the methods that are now being tried in order 
to effectuate a better relationship between the two professions. 

Dr. Daniel Collier Elkin, Professor of Surgery at Emory University 
School of Medicine, in an article published in 3 Journal of Public Law, 
said: 

‘* *  *  Medicolegal clinics and seminars have become a vital 
part of the post-graduate education of the lawyer as well as of the 
physician. * * * A more intelligent use of medical libraries and 
research materials by the lawyer and a better understanding by the 
physician as to the part he is to play in the courtroom will result 
from our joint enterprises working and studying together. * * * 

“As we strive to develop those technical skills and knowledges 
peculiar to our respective professions, may we also strive to work to- 
gether for the attainment of the broader goal of making this a better 
world—physically, socially, morally, and spiritually. And then, as 
succinctly stated by Oliver Wendell Holmes, the renowned jurist and 
son of a physician, we ‘may catch an echo of the infinite.’ ”’ 


The importance of the proper determination of litigation depending 
on medical testimony has heretofore been adverted to. Expert medical tes- 
timony has in more recent years also become an extremely important factor. 
In the solution of cases involving personal injuries, the Supreme Court of 
New York has conducted an experiment which involved a plan of provid- 
ing independent medical experts chosen from a panel selected by the New 
York Academy of Medicine and the New York County Medical Society. 
It was estimated that about eighty per cent of the court’s business concerned 
accidents involving personal injuries, and that the medical aspects of those 
cases occupied a large part of the trial time; and, further, that the medical 
area was one in which determination of the facts by jury or jury on the 
basis of the testimony of contesting doctors is not satisfactory. 

The court, with financial assistance from two foundations, put the plan 
into effect. The experiment was prompted by the concern of the Justices 
over the presentation of medical testimony in court. The system of present- 
ing testimony through doctors retained by the parties, the court felt, had 
given rise to serious abuses and created grave doubts as whether the courts 
and juries were receiving reliable guidance in a field where they were de- 
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pendent upon experts. Medical views expressed at trials were often so 
one-sided and far apart as to leave juries hopelessly confused. 

The Justices turned the problem of selection of independent medical 
experts over to the New York Academy of Medicine and New York County 
Medical Society to cooperate in setting up a medical panel. These experts 
in the several branches of medicine were selected solely from the standpoint 
of their knowledge and ability in their fields of specialization. The idea 
was to employ the panel only in those cases where there was a sharp and 
substantial difference between the parties and their own experts as to the 
nature and extent of the injuries. 

The first requisite in selecting cases for assignment to the panel was a 
screening process by which the utility of a reference to the panel could be 
determined. In a pre-trial conference with opposing counsel the judge of 
the court, under this plan, undertakes to ascertain if a dispute as to medical 
incidents looms large in the case. If he so concludes, the judge indicates the 
branch of the panel which should be called upon, and a clerk charged with 
the duty arranges an appointment with a member of the panel to examine 
the plaintiff. The examining doctor reports his findings in triplicate, one 
copy to the judge and a copy each to plaintiff's and defendant's counsel, 
after which another pre-trial conference is held with a view to effecting some 
agreement upon the medical issues, and, if possible, a disposition of the case. 

This plan was found by the New York courts to result in settlements 
in a large number of cases which, but for expert medical opinion as to injur- 
ies, would not have been settled. Where settlements have not been effected 
it has been found that the testimony of independent expert opinion at trial 
was very valuable to the judge in reaching a just and proper conclusion. 

Under the plan the medical expert is paid for his services from court 
funds, not by any party to the action. He thereby at no time becomes a 
partial expert. He has no interest in the outcome. His exact position in the 
case is explained to the jury by the judge. It has been found that the 
chances of a judge being misled by the impartial expert is not as great as the 
chances of error in confiding his consideration of medical evidence to the 
conflicting and confounding views of paid partisans. It was found further 
that the climate for expert testimony in court has changed for the better 
and lawyers are more discriminating in the selection of experts and more 
concerned about securing qualified experts and responsible opinion; also, 
that doctors are likewise more careful, both in their examination and re- 
ports and in their testimony. 

The court and city administration in New York City have expressed 
their faith in the use of impartial medical experts by incorporating the pro- 
gram in the regular court operations and budget. 

This interesting experiment, it is felt, might with excellent results be 
put into effect by the courts of all states, but it would require the greatest 
cooperation and hard work of the bar and medical associations to put it 
across, 
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Preparation for Medical Testimony 


By HARRY GAIR* 


I WILL ASSUME THAT I HAVE BEEN ASKED to dis- 
cuss the problems of preparing the medical side of a case in connection with 
some substantial medical issues, issues involving controversy and some 
perplexity. In other words, preparation to establish as medically true 
that which will be bitterly contested. 

We are setting out on the preparation to reach a goal;—to prove the 
relationship between a Trauma and a given Ensuing Disability. This 
involves on the medical side precisely what is essential on the liability side, 
a theory on which to rest. There must be a solid medical premise to which 
the proof relates and on which the edifice of proof can stand. That you 
must accumulate the complete medical history prior to and subsequent to 
the injury is elementary. Such information, together with the details of 
the manner in which the plaintiff has functioned in his occupation and 
personal life, before and after the accident, are only the first steps. 

Elementary as it is to obtain the hospital records, preparation of the 
case involves the ability to read them and understand them. Too many 
lawyers get up to read to the jury from a hospital record before they have 
taken the trouble to decipher the scrawls and pot hooks so important to 
describe what happened to their poor client. They stammer and hem 
and try spelling the seemingly illegible and then invite (God save us) 
their opponent to lend a helping hand, who never helped yet but compound 
the confusion. Read it carefully beforehand—get help—but not in front 
of the jury—if nothing else can be done, just skip it. If your friendly 
opponent thinks you have omitted seanay just to prejudice him, let 
him, in his turn, read it. 

The office records of the attending physicians is a reservoir of facts. 
These men write no better in the office than in the hospital. But unless 
you know what each entry and note means, you may pass something 
which your more knowledgeable opponent will decipher, as indicating 
a prior difficulty or a flat contradiction of what the plaintiff has testified 
to. It will also help the doctor himself to review his notes, which he prob- 


* Member of firm of Gair and Gair, New York. Address before the Seventeenth 
Annual Convention in New York City, June 28, 1957 as part of “Trial Tactics Panel 
on Medical Testimony.” 
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ably has not looked at from the time he first made them. He too may find 
himself in court, impaled firmly on those pot-hooks whose existence he 
has forgotten, and which you couldn't even decipher. Watch out for the 
history which those notes, only too legibly may show was given by the 
plaintiff to his doctor right there at the very beginning. You may not be 
able to change it but at least you ought to know when you are approaching 
a third rail. Well, as I said, that is only the first step. Taking from the 
arsenal of medical literature what has been discovered about the disease 
from which plaintiff suffers is the second step. The task of preparation 
is to separate the mass of material into strands of proof which can be 
woven into a logical chain of conviction of the validity of your position. 
This is the last step. 

Interviewing the doctors who have treated the plaintiff is no royal 
road to the goal of persuasion. The doctor's goal in treatment is not the 
lawyer's goal of proximate cause. The doctor is not bothered by the neces- 
sity to convince others of the relationship between his patient’s trauma 
and the disease which disables him. In many instances such an inquiry is 
not necessary to his diagnosis or therapy. He finds a patient suffering and 
he treats him medically or surgically for his symptoms. Whether a Scalenus 
Anticus Syndrome requiring surgery to relieve arterial compression is re- 
lated to a whiplash injury or to some antecedent anatomical deviation 
doesn’t concern him too much, even though he knows his patient was in 
an automobile accident. It isn’t his job to disentangle the elements of 
causation. The surgery still has to be performed regardless of what ini- 
tially caused, precipitated or aggravated the compression of subclavicular 
structures. 

You may have to canalize his thinking processes, induce him to face 
the syllogisms which medical teachings and experience dictate as true and 
proper. The doctor’s training is not necessarily in logic, yet the logic 
which ties the premise to the conclusion is what the juridical process de- 
pends on for its solutions. 

The major preparation of medical issues in negligence suits centers 
around the question: “Was the Plaintiff’s Disabling Condition Caused 
by the Accident?’’ Here are the disputes about heart disease, cancer, psy- 
chosis, tumors, diseases of the central nervous system, etc. The next domi- 
nant issue is that, conceding the existence of an initial injury, whether the 
effects have cleared up. 

The route from trauma to disability may be direct or indirect. The 
injury may have directly produced the disease and the disability. It may 
have produced the disability without producing the disease. The disease 
focus frequently has pre-existed the injury. In many cases it is a needless 
burden for plaintiff's counsel to carry, to attempt to prove the relationship 
between the injury and the disease pathology. He can do just as well by 
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establishing that the suffering and disability were caused and produced by 
the trauma. He can freely admit that the trauma acted upon a pre- 
existing abnormality. But just what was it that was pre-existing? Was 
it the disease which disabled the plaintiff or which killed him, or was 
it some abnormal condition of which he may or may not have been aware? 

We come prepared to prove that the underlying “condition” was below 
water level, so to speak, above which it might never emerge. 

As to all underlying pre-existing conditions, plaintiff's preparation 
must determine whether it was a disease prior to the accident. What is it 
that constitutes a disease? When is a condition a disease? The term 
“disease” should not be used as loosely in a courtroom as in a doctor’s 
office. To the juror it has a connotation which it does not have to the 
doctor, to wit, that of an active force creating suffering. The X-ray which 
shows arthritic spurs denoting possible degeneration of a disc can be 
called a diseased process in medical parlance for descriptive purposes. It 
may have made no impact whatever in an individual’s life, in his social 
or economic activities, and certainly from his point of view he suffered 
from no disease. His rights against the one who injured him should not 
be compromised by assertations of a pre-existing ‘disease’. 

Similarly the fact that on autopsy old coronary occlusions in the three 
main arteries are found, can be called medically a ‘diseased process’. 
Despite that, there may be found to be no evidence of damage to the heart 
and without having produced during lifetime any symptoms or signs of 
heart disease. In other words, the capacity of the heart to deal with its 
burden of arteriosclerosis was adequate. 

The marked drop in blood pressure, such as occurs in severe shock 
following the accident in suit, may be the actual determining cause for the 
coronary thrombosis and myocardial infarction.t We may well claim 
then that the trauma was the producing cause for the death. 

It is not a sufficient answer that the underlying process, even though 
producing no symptoms or disability, can by inherent development pro- 
duce disability without intervening trauma. 

What we prepare to prove is that the intervening trauma was an 
efficient producing cause for the ensuing symptoms and disability. The 
fact that without trauma the underlying condition can or may eventuate 
into disability is not relevant to the fact that because of trauma it did 
eventuate into disability. 

We challenge the defense to say with reasonable certainty that the 
underlying condition would inevitably have produced active disease and 
disability during the lifetime of the individual. What of the many autopsies 


t Siegler, Cardiac Disability and Pain, Journal of the A.M.A. 123 (1954). 
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which have revealed the presence of abnormal conditions capable of having 
produced active disease, which yet did not do so during the lifetime of the 
individual? 

We must prepare to prove that the trauma was competent to inflict 
some definable harm to the organ involved, which could affect the course 
of any existing underlying process. We prepare to show that something 
was added or taken away from what existed before. If the nature of the 
injury was of a type or character which medically could not affect the 
structures involved in the disability or its physiological functioning, then 
the injury becomes coincidental and not causally connected with the dis- 
ability. So, preparation requires knowledge of the normal anatomy of the 
organ involved and how trauma can act on it, to produce pathology or 
aberrant functioning. 

The subject of cancer provides the most fertile field for controversy 
in the courts. Preparation for trial here dictates a discriminating restric- 
tion on what plaintiff undertakes to prove. He must recognize that much 
of the medical opinion which is antagonistic to traumatic determinism is 
due to the difference in basic attitudes between law and medicine. 

The cancer specialist who rejects the notion of the participation of 
trauma in the appearance of cancer, because it has never been proven, 
adopts a basis for his opinion which is more rigid and inflexible than the 
criteria called for by the law. The law suit cannot await the time when 
the issue will be proved or disproved to the satisfaction of the scientific 
certainties of the laboratory. 

The jury or the judge has to decide the issues of proximate cause with 
reasonable certainty then and there. 

Dr. C. F. Rhoads, director of the Sloan Kettering Institute for Cancer 
Research, said a few months ago in a lecture delivered before the Royal 
College of Surgeons in London, that healthy people carry within them- 
selves a natural defense against cancer just as they do for infectious diseases. 
His experiments indicate that ‘“‘the normal human body does possess a 
natural immune mechanism against cancer.” In that context we strive to 
determine whether the effects of trauma can invade the natural defenses 
and immunity to affect cancerous growth. 

True, an individual may have a predisposition to tumor development 
and a single mechanical trauma may not be responsible for the underlying 
pathology, but in a recent article in Post Grad. Medicine, December 1955, 
there appears the following: 


“I believe that the pre-existing pathology, neoplastic or not, 
developed into neoplastic disease under the influence of trauma. 
There is no doubt that the trauma accelerated a possible pre-existing 
growth, that it was responsible for the increased viciousness of the 
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tumor and that it thereby was responsible for shortening the life 
expectancy.” 


Dr. Harry Goldblatt, Director of Laboratories, Mt. Sinai Hospital, 
Cleveland, and holder of many distinguished awards in pathology, said 
in 1955: 


“There is experimental evidence that a trauma will lead to the 
obstruction of the ducts in mice and may lead to the development of 
cancer that might otherwise not have developed at all or certainly not 
at that time. Even in the case of known chemical carcinogens, tar 
and other products that are supposed to produce cancer, nothing 
happens until some other chemical is used. Trauma can be that other 
factor which brings about the development of the cancer which 
might never-have developed.” 


Our premise for the medical preparation in this class is that precipita- 
tion of disease is really the competent producing cause for the disability. 
What does it mean to precipitate a disease? It means to make it manifest. 
How is it made manifest? It is made manifest by suffering. Precipitation 
means that it has brought to life the symptoms which make it impossible 
to function or live at all. Plaintiff in effect cries out, “‘Here is what I was. 
Look upon me now as I am.” 

To the indisputable fact that there was an underlying vulnerability 
because of an existing abnormality plaintiff appeals to the equally indis- 
putable fact that all health is a state of balance between inner constitutional 
factors and environmental influences. “‘Whatever was underlying in me 
was dormant. You made it active. It was quiet and you brought it to 
life. By what right did you destroy the balance of nature and health and 
plunge me into the misery of my disability?” 

The preparation of the medical case envisions and controls the direct 
and cross-examination of the doctor. 

In most cases a lawyer for the plaintiff must be prepared to prove that 
the opinions of the medical witness for the defense are wrong. But how 
can you prove a man is wrong when it is a matter of opinion? Luckily it 
does not have to be proved to the witness. Just prove it to the jury. This 
is done by compelling the witness to admit that in the state of medicine 
as it exists at the trial, it is known that others have suffered the same way 
as your client, and as a result of similar injury. 

To do that the trial lawyer briefs his medical contentions much as he 
would brief his legal position. For instance, plaintiff sustained what seemed 
to be a trivial head injury. A few months later he was hospitalized fol- 
lowing an epileptic seizure. Obviously, the defendant intends to capitalize 
the original mildness of the injury and to disparage any connection be- 
tween the accident and the epilepsy. 


[18] 








The medical brief in a well prepared medical case will deal with that 
situation by carrying as a point: 


““A mild blow to the head can cause a fracture of the skull and 
and a brain injury while a severe blow may do neither.” 


That statement is supported by quotations from distinguished figures 
in medicine. The exact reference is noted. With that text as a weapon, the 
trial will not be marred by an atmosphere of aimless and futile sparring. 


The brief must provide a logical thread right through the pattern of 
the medical testimony. The advocate must remember that in addition to 
the fact that the jurors as lay people may be ignorant of medical truths, 
that does not restrain them from having opinions. Ignorance has been 
defined not only as lack of knowlerge but as knowing many things that 
just ain’t so. 

The brief disposes of the road blocks in the way of jury persuasion by 
providing material for cross-examination. 


1. That a disabling brain injury can occur without a fractured skull. 


2. That because the x-rays show well healed fractures of bone does 
not mean that the patient is not incapacitated by soft tissue in- 


jury. 


3. That because unconsciousness has cleared up after a head injury 
that is not the end of the matter. 


This points up the fact that while you should not underestimate the 
intelligence of a jury, you should not overestimate how much they know. 


That’s the job of preparation to give them the information on which 
their intelligence can operate. 


What is often not apparent to the medical witness is that the doctor 
is being presented to the court and in order to persuade the fact finder of 
the validity of his opinions. 

He just cannot hide behind a scientific barricade, on the assumption 
that all he is required to do is to give what he calls the facts. 


Facts they can be, but couched they should be so that those who judge 
them can understand them. Some doctors do not seem to recognize the 
difference between a clinic and a court and will use terms which are en- 
tirely incomprehensible and meaningless from the viewpoint of persuasion. 
This is a job for preparation. 

They must be told that if technical phrases are to be used they should 
come after the nature of the injury has been conveyed to the jury, and not 
before. The attention of the jury is disturbed by it and it is a costly 
psychological error. What good is it to permit the doctor to say that the 
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patient is suffering from a third-degree spondylolysis at the level of L5 
and S1, which has been aggravated by injury, to a spondylolisthesis, and 
then trying for an English Translation, when the intelligence of the jury 
would have instantly grasped and responded to testimony that the plain- 
tiff was suffering from an injury which has so disturbed and distorted 
the normal relationship of the spine, causing one vertebra to be torn from 
its moorings, inflicting pain and disability. Then explain spondylo- 
listhesis. 

How much more successful was the doctor in one of our courts, when 
he was describing a serious medical disorder of the low back: He peered 
over at the jury and said “She had a marked spasm or tightness of the 
gluteus muscles—that’s the fanny—down here.” 

Preparation for the presentation of the doctor’s testimony entails that 
he know the legal necessity for and the implications of the terms “‘compe- 
tent producing cause’, and ‘“‘reasonable degree of certainty’’. He must 
be informed, in his office, that in court, “‘maybe’’ and ‘“‘possibly’’ are ana- 
thema and, to say the least, deficient in probative qualities. In exchange 
the doctor should be told that he is giving opinion evidence, based not on 
absolute scientific certainty, but on a reasonable medical certainty. This 
will free him from the constricting fear that grips all of us when we are 
not absolutely positive of our position. 

I am certain that you will all agree that it is a stirring sight to watch 
a trial where two skilful antagonists are striving to prevail on an intricate 
medical issue. One sits enthralled with the penetrating and dissecting 
questioning. The talk is not of the plaintiff, but of learned and profound 
medical authorities, of what in the light of science can be applied to the 
acknowledged facts of the case. 

Toe to toe, doctor and counsel battle it out, and as book after book 
is produced and read from, and successive authorities are cited and discussed, 
the court room seems transmuted into a scholastic forum where learned 
profesors are contending for the truth. And all the while the crippled 
plaintiff or the widow in somber dress sit about mute but constant re- 
minders of the grave consequences dependent on the outcome. 


The issues to be prepared for are legion, the labor to be done endless, 
the rewards meaningful and satisfying. 
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Direct Examination of 
Medical Witnesses 


By DONALD M. MAWHINNEY * 


Pevccs LISTENING to Mr. Gair talk about the prep- 
aration of medical proof, it would appear that the direct examination of a 
medical witness would not be too difficult. However, it is common 
knowledge that direct examination in a personal injury case is, too often, 
approached by both counsel for plaintiff and counsel for defendant with- 
out an orderly plan. Much thought and study is, however, given to pre- 
paring for cross-examination. The explanation for this, perhaps, lies in 
the fact that there has been a great deal said and written regarding the art 
of cross-examination. We are, therefore, prone to emphasize cross-exam- 
ination and to overlook the basic planning required for the proper presen- 
tation of the medical evidence in the direct examination. Even though 
properly prepared, direct examination is, I feel, still more difficult than 
cross-examination, for, as we all know, it is easier to destroy than to build, 

It is with this thought in mind, that I propose, in the time allotted me, 
to review a few of the more common problems involved in direct examina- 
tion. 

First of all, trial counsel must decide, not only at what point in his 
case he will produce his medical witnesses, but, if he has two, three, or 
more, the order in which they should be called. The order of proof is 
just as important in the medical aspect of the case as in any other and is 
governed by the same reasons and general principles—that is, you should 
create, if possible, favorable first and last impressions by using the best 
witnesses first and last—sandwiching the poorer witnesses in between. 

Coming to the actual testimony of your witness, trial counsel should 
first develop his qualifications carefully and extensively. The jury, then, 
becomes acquainted with his background and training before they hear 
his testimony on the injuries in issue. Counsel should have him testify in 
detail concerning his education, licenses held, and number of years of prac- 
tice. He should be asked to state his teaching experience, if any, and par- 
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ticularly, in his own specialty. The jury should learn about the medical 
and professional societies with which he is affiliated. What those societies 
represent—their importance and prestige in the medical profession should 
be touched upon. The doctor should be asked the names of the various 
hospitals upon which staffs he serves, and for how long a period he has 
served upon each. Papers, which have been delivered by the doctor, should 
be developed, having him tell the title and subject of the papers, as well 
as the groups before whom he appeared upon those occasions; any articles 
written by the witness, which have been published, should be mentioned, 
giving the name of the publications and the approximate dates. 

The doctor’s particular training in his specialized field should be em- 
phasized. Have him explain his specialty in layman’s language. For in- 
stance, the orthopedist should testify that his branch of medicine is con- 
cerned chiefly with the treatment of diseases and ailments of the bones, 
muscles and joints of the human body. 

It is very important to show the number of cases, similar to the one 
on trial, which have been seen by the witness—assuming, of course, that 
he has seen a number of them. 

I believe that it is better for the examiner to ask a number of questions, 
calling for answers about qualifications, than to have the witness recite 
them without interruption. In other words, if the doctor voluntarily tells 
everthing that he has done during his professional career, in parrot fashion, 
the effect is lost. A demonstration of ego has no appeal to the jury. It 
is better to have him appear modest about his own accomplishments and 
somewhat reluctant to disclose all of them. This method does have an 
appeal to the jury. 

If your adversary concedes the qualifications of your doctor,—gra- 
ciously and quietly advise the Court that you prefer having the jury know 
about the doctor’s experience. Respectfully, address this statement to the 
Judge, rather than to counsel. When you have a witness with good quali- 
fications, you will usually have an offer of concession. On the contrary, if 
the doctor does not have an impressive background, your opponent will be 
apt not to concede his qualifications. In the latter case, it is better to merely 
ask the witness if he is a duly licensed practising physician. It serves no 
purpose to emphasize the fact that your doctor has had only a few short 
years of practice and training. Let the cross-examiner belittle him if he sees 
fit. If he does, it, no doubt, will create sympathy for the inexperienced phy- 
sician and probably react against the cross-examiner. 

After the doctor has been fully qualified, develop the medical record. 
Tell the jury, through your witness, all of the injuries which are in- 
volved. Follow your preparation. Don’t jump around and inadvertently 
confuse your witness, the jury, and possibly yourself. Pursue a definite 
plan in chronological order. 





In developing the record, it is essential to establish the place and date 
of the first examination of the party. It may be important to have the wit- 
ness bring his original office records, not extracts, and to have the hospital 
records available. These records should be carefully reviewed before trial 
by counsel and physician. They often serve to refresh his recollection, and, 
if put in evidence, are corroboration of the oral proof. 

In the case of the attending physician, the complaints and symptoms of 
the plaintiff should be disclosed. A complete description of the physical 
findings made at all times upon each of the several visits, together with 
the diagnosis made, and the nature and extent of the treatment rendered, 
should be inquired about. Interpretation of the x-rays taken and the de- 
scription of tests made and the importance of them should be covered. The 
prognosis in the case is of extreme importance and should be testified to 
with emphasis. 

In some cases, counsel may, at this stage, be able to trap an opponent. 
For example: if your attending physician is a general practitioner who 
states that he has read and interpreted the x-rays and gives his conclusions 
based on his own readings, the cross-examiner (if he is not as astute as 
Harry Gair and Leslie Vogel) may attempt to belittle these conclusions 
because of the lack of qualifications of the doctor in this field. When the 
cross is completed, swear as your very next witness your qualified x-ray 
man. He will testify to the same conclusions, but with greater detail and 
more drama. The cross-examiner has, by sticking his neck out, emphasized 
your proof on the subject involved. 

The opinion of the treating physician should be elicited, with reason- 
able medical certainty, that the accident, as described, was the competent 
producing cause of the injuries sustained by plaintiff. The witness should 
then give the reasons for his opinion. This is a must where the plaintiff 
is suffering from some disease not always attributed to traumatic injuries, 
but which, in the case on trial, is claimed to flow from an injury received 
in the accident. The mere general statement by the doctor that, in his opin- 
ion, the accident was a competent producing cause of the disability com- 
plained of, is not entirely unexpected,—neither is it particularly convinc- 
ing. Where the doctor states his opinion, gives his reasons, and shows 
logically how the accident produced the injury and disability, whatever 
it may be, you have given the jury something that they really want to hear. 


Now:—The Hypothetical Question.— 


Many lawyers seem to treat the hypothetical question altogether too 
casually. 

I believe that if a hypothetical question is to be used in the trial of a 
case, that it should be prepared in writing by the attorney and then studied 
carefully by the doctor, well in advance of trial. From the medical stand- 
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point, the doctor should determine that no essential clinical fact has been 
omitted from the hypothesis. From the legal standpoint, the attorney 
must see to it that no fact, medical or otherwise, is included, which will 
not be established by proof. Although many attorneys have a fondness 
for this type of question, it is not necessary where the medical witness is 
the treating physician, because he has personal knowledge of the injuries, 
their cause and sequelae. When, however, one is used, prepare it in advance. 
It is a pathetic spectacle when an inexperienced lawyer attempts to ask 
a long hypothetical question extemporaneously. It is not fair to the doctor 
and certainly not fair to the client. We have seen this tried many times— 
the objection to the question is usually sustained. The attorney makes 
another attempt and the objection is again sustained. Finally, after about 
the third desperate effort, he gives up in great embarrassment without hav- 
ing made the proper record upon which the jury can base a verdict. 

In preparing the hypothetical question, have in mind that you are giv- 
ing a statement of the facts taken from the testimony already given, or to 
be given. Therefore, you should, at the beginning of the question, use the 
word ‘‘assume’”’ or “‘assuming.’’ Do not use the word ‘‘assume’’ or “‘assum- 
ing’ again. If you continue to “assume” throughout the entire question, 
the jury gets the idea that you are making up a story, as you go along, 
and it puts a question of doubt in their minds. You should be orderly in 
your statement of facts. Be as definite as possible. 

Follow up your hypothetical question with a sufficient number of 
clarifying questions so that the full import of the hypothetical is not lost 
to the jury. 

I would like to point out some techniques which we have found use- 
ful and effective: 


Demonstrate extent of injury. In the use of the so-called demonstra- 
tive type of evidence, it is to your advantage to have your doctor demon- 
strate upon the plaintiff, himself or herself, some of the objective findings. 
For example, the limitation of motion in an arm or leg can be shown by 
the doctor, using the plaintiff as an exhibit, so to speak. 

I tried a case not long ago, where we represented a seventy-six year old 
man. He had sustained a shoulder injury as a result of an automobile acci- 
dent. Subsequently, he had reinjured the arm and shoulder when he slipped 
and fell on some ice. The fall was, of course, caused by the original acci- 
dent. Liability-wise, there was no problem, except for the consequential 
injury, but defense counsel insisted that the case had a value of “‘less than 
$5,000.00." Upon the trial, plaintiff testified to the loss of motion of 
his shoulder and was asked to tell about those things which he did not do 
after the accident, but which he did before. It was our claim that he 
couldn’t raise his arm above the shoulder. On direct examination, our 
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doctor testified to a fifty per cent limitation of motion of the shoulder. 
Defendant produced seven reels of movies taken of our plaintiff at his 
summer camp. They depicted this nice old fellow doing various types of 
work, rowing the boat, casting, etc. As soon as we learned of these movies 
—and I assure you they were a surprise—-we resummoned our attending 
physician and he was present when the movies were shown to the jury. 
We recalled the doctor. We asked him if he was present when the movies 
were shown and if, in view of what he had observed in the pictures, he 
desired to change any part of his testimony. He said emphatically that he 
did not. During the course of his testimony, we brought the plaintiff up 
close to the doctor, who was on the witness stand. There was a short 
recess while the poor old man made his way forward. Then, the doctor 
manipulated the shoulder, giving a lecture as to his findings. The jury was 
out a considerable period of time and finally returned a verdict for the 
plaintiff of $38,500.00. In this particular case, we did not feel it was 
necessary to use this technique on direct examination. It was not until the 
movies were exhibited that we felt it became a necessity. However, where 
the injuries permit, the use of such technique on direct is as impressive as 
facial scars, which can be readily observed. It should be used whenever 
possible. 


Avoid technical medical terms. Never forget that the jury is composed 
cf laymen, not physicians. The use of the words “‘cut’’ instead of “‘lacera- 
tion’’—‘“‘black and blue marks” instead of “‘ecchymosis’’—‘‘swelling”’ in- 
stead of “‘edema’”’ is appreciated by the jury and is effective. 


Treat your doctor with respect. Place him upon the same plane as you 
do the Court. Don’t conclude with a sharp—‘‘That’s all, Doctor’, and 
turn your back on him. Courteously thank him, and excuse him in a 
dignified manner. After all,’ you want the jury to respect him, so you 
you should show, by every means available, that you, too, hold him in 
high regard. 

If you have any known weakness in the medical part of your case, the 
problem arises as to whether it should be developed in your direct examina- 
tion, or left alone, taking the risk that your adversary will not develop it. 
Over the years of trial work, I believe it to be wiser to develop it in your 
direct examination in a very frank manner. The jurors will admire the 
honesty of the witness and yourself. Any attempt on the part of the cross- 
examiner to labor the issue will react against him. 

As defense counsel, we have found it advisable, particularly in rail- 
road employee cases, where very often the sole issue is medical, to have our 
examining physician present during the direct examination of plaintiff's 
doctors. This not only is valuable as preparation for cross-examination, 
but more important, the mere presence of a doctor of stature, serves to hold 
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the plaintiff's doctor within reasonable bounds. It is insurance against 
exaggeration and well worth the premium. 





Redirect examination of a medical witness is, in many instances, a dan- 
gerous practice. If your doctor has made a good impression on direct exami- 
nation and has weathered the cross-examination rather well, except for 
some minor discrepancies, the natural tendency on the part of counsel to 
rehabilitate him by redirect examination, should be resisted. In most 
instances, it is unnecessary and should not be employed unless a very notice- 
able contradiction exists. Your redirect examination will invariably give 
your opponent the opportunity to reflect and propound some damaging 
questions which he, otherwise, would not have asked. In any event, re- 
direct, if used at all, should be brief, and restricted to the fundamental issues 
of the case for the sole purpose of reminding the jurors that such real issues 
remain firm, despite minor inaccuracies in the testimony. 

In direct medical examination, counsel should seek to avoid exaggera- 
tion. It is well to bear in mind that understatement implies fairness, and 
jurors are quick to place confidence in a witness who does not exaggerate. 
If your physician witness describes the essential medical facts of the case, 
without exaggeration, and freely admits the unfavorable aspects, there will 
be little to worry about on cross-examination. He will have already estab- 
lished his fairness and veracity in the minds of the jurors. 

An experience I had several years ago, perhaps, illustrates this point. 
We represented a lady who had suffered serious facial cuts as a result of an 
automobile collision. The several grusome scars were obvious, even with- 
out testimony concerning them. She was a Christian Science practitioner 
—a fact which I momentarily forgot when I asked her if these injuries 
had caused her pain. Before I could retract the question, she answered me 
—“‘Oh, no!—they caused discomfort, but were not painful’. The ver- 
dict was in excess of the policy limits. The jury never did know that she 
was a Christian Scientist, until after the verdict. This, perhaps, is an ex- 
treme case, but is illustrative of the result sometimes obtained by an un- 
derstatement. 

In concluding, I might say that no two lawyers have the same tech- 
nique or approach. Each has his own style. But one fundamental is 
required—that is, proper conduct of counsel before the jury. His attitude 
and conduct, in presenting the medical evidence, should reflect fairness and 
sincerity. On direct examination, he should avoid the appearance of lead- 
ing his witness. He should not attempt to twist the testimony unfairly to 
his own advantage. Misquotation of the doctors or the taking of a word, 
or pharse out of context cannot be expected to be overlooked by the jury. 
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Cross Examination of 
Medical Witnesses 


By LESLIE H. VOGEL* 


ion WITH THE INCREASING TENDENCY of the 
courts to hold that liability follows injury, the defense bar is driven to a 
greater effort to minimize or destroy the claim to injury. Soon the issue 
of damages in personal injury actions will be the sole question for real 
contest. In this circumstance it behooves the defense lawyer to redouble his 
efforts in the medical field. 

In the distinguished company who have addressed you and, in one 
important instance, whose interests most frequently lie with the injured 
claimant, I hesitate to advance the thought that their labors to establish 
liability is “‘child’s play’’ (despite its obvious truth). 

To debate the sufficiency or credibility of medical evidence claimed to 
establish the existence and extent of an injury with these distinguished 
adversaries, is likely to do more than lead to bloodshed. 

A cardinal rule of cross examination of medical experts may be found, 
in principle, in the old adage which tells us that to train a dog the trainer 
must know more than the dog. This old saw may not lightly be ignored 
by those who hope to acquire a competency as cross examiners of doctors. 

From the premise suggested, the truism as it relates to cross examination 
of the expert, particularly the medical expert, emerges. No lawyer for the 
defendant or for the plaintiff, for that matter, should undertake the cross 
examination of a medical expert called by the opposition unless he knows 
as much, or more, of the precise subject matter as the witness. The educa- 
tion of counsel in preparation for this cross examination is an unending 
duty. No trial counsel engaged in the prosecution or defense of personal 
injury cases can afford lightly to treat the medical technicalities involved 
in any case. 

Thirty or forty years ago, because of the lack of understanding of medi- 
cal terms and the general ignorance of laymen, composing juries, of the 
legerdemain and “‘mumbo-jumbo” of the medical profession, trial counsel 


* Firm of Vogel & Vogel, Chicago, Illinois. Address before the Seventeenth Annual 
Convention in New York City on June 28, 1957 as part of panel discussion on ‘‘Medical 
Testimony’. 
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frequently were successful in the cross examination of medical witnesses by 
expressing and exhibiting a complete ignorance of the subject matter and 
technical expressions used by medical experts who appeared as witnesses. 
No longer is this true. Jurors today have a clearer and more discerning 
understanding of medical terms and treatment than would appear from a 
superficial appraisal. Rather than being impressed by a real or feigned 
ignorance of medical terms and testimony on the part of the examiner, 
jurors are more likely to look with great suspicion upon such professed 
ignorance. Too much of medical technology lately has been the subject of 
lay writings to leave a literate juror in doubt regarding the meaning of much 
of the medical testimony heard in the courts. It is not suggested that exam- 
ining counsel assume that the jury has a complete understanding of all 
technical expressions used by medical experts in testifying. It is still true 
that technical expressions should, by questioning, be made plain in lay 
language. The point I wish to make is that a real or feigned ignorance 
by the cross examiner of medical terminology will find little response on 
the part of a jury. 

Extended cross examination, therefore, on the various technical expres- 
sions finds little sympathy with average jurors. Cross examination labor- 
ing technical expressions of doctors frequently is a boomerang which even- 
tually is likely to drop the corpse in the lap of the cross examiner. 

As is true of all cross examination, it were better left unsaid than 
inartificially prosecuted. The trite observation “‘No question should be 
asked on cross examination the answer to which the examiner does not 
know”’ is many times more important with the expert or medical witness 
than with lay testimony. 

It has been said that cross examination has but one of two objects to 
justify it: First, to destroy the story of the witness; or, second, to destroy 
the witness. With this two-pronged approach to the cross examination 
of an expert I do not seriously disagree. However, in the cross examination 
of medical witnesses it is difficult to distinguish between the two. It is 
such an uncommon experience that one may find evidence of material mis- 
conduct by the witness as to make the probability negligible. Thus, on 
most occasions, to destroy the story is to destroy the witness. 


Illustrative of this thesis are the following examples: 


In a case involving claimed carbon monoxide poisoning, a toxicologist 
who occasionally testified in court was called as a witness for the plaintiff. 
Previously it had been established that the body of the deceased, for hours, 
had lain in an atmosphere highly concentrated with carbon monoxide. 
One of the questions upon the trial was whether the death resulted from 
carbon monoxide or heart disease. There had been no autopsy. The toxi- 
cologist testified that in his opinion death resulted from gas poisoning. 
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The principal ground for his testimony was the hypothesis that the 
body had the typical cherry red color. On cross examination he was asked 
whether or not, given the gas filled atmosphere and the fact that the 
deceased had lain in it for several hours, the body would absorb sufficient 
carbon monoxide to give it the classic color. The witness ridiculed the 
thought as too foolish to consider. He had, however, overlooked testimony 
given by him three or four years before which was precisely in accord with 
the theory advanced by the cross examiner. 

In another trial, an attending physician testified at length on direct re- 
garding the permanency and disabling character of his patient’s, the plain- 
tiff’s injuries. On cross examination he was asked if he ever, in his practice, 
used the expression “‘cured.’’ He said that he did, despite the fact that it was 
hardly a technical term. He defined its meaning as “‘made well,’”’ “‘no lon- 
ger suffering from the disease or injury which laid him low’”’ and “without 
any symptoms.’ This witness had forgotten that on the discharge sheet 
in the hospital record he had written “discharged today. Cured.” 

There is a third facet which must have the attention of cross examining 
counsel. That is that the cross examination of the medical expert, if the 
integrity of the witness cannot successfully be impeached and damaging 
admissions destroying or raising grave questions of the validity of the 
opinion expressed, cannot be elicited, a third ground of cross examination 
is available within narrow limits. 

That is, with medical testimony available to dispute the evidence pro- 
duced by the opposition, a groundwork of sharp conflict in opinion can be 
laid by cross examination. This third object will depend upon the availa- 
bility of respectable medical evidence disputing that testimony which can- 
not, by cross-examination, otherwise be brought into question. 

A case in point here, developed in the trial of a cause involving, among 
other things, a claimed ‘“‘whiplash”’ injury to the cervical spine. The 
attending orthopedist testified from x-ray films that in his opinion there 
was a compression of the disc in the first cervical space. In cross examina- 
tion he was maneuvered into an insistence that the films showed this in- 
jury. He also described the composition of the disc and said that it covered 
the entire diameter of the body of the vertebra. At the end of the cross 
examination one thing was certain. Whatever there was in the doctor's 
testimony of uncertainty it did not include the claimed disc injury at the 
first cervical space. 


In defense an orthopedist of outstanding qualifications and experience 
was called. By using the plaintiff’s x-rays he clearly demonstrated that 
such an injury as claimed could not possibly occur because of the bony 
process which extends from the center of the second cervical vertebra into 
the body of the first, thus taking up most of the space in which, it had 


[29] 











been claimed, the disc was located. The films were so clear and showed the 
bony process so plainly that any layman could read and understand them. 


Ordinarily the object of the cross examiner is concealed from the wit- 
ness until the denouement. One outstanding exception to this rule is found 
in the action of the eminent trial lawyer, Wayne Ely of St. Louis. It is 
said that, defending the Gulf, Mobile & Ohio Railroad against a claim 
for damages resulting from personal injury sustained by an employee, a 
medical expert was turned over to him for cross examination. The report 
is that Wayne started the examination by the statement: 


“Doctor, I do not wish to take advantage of you. I wish you to know 
that I have but one of two aims in the cross examination which I shall 
promptly conduct. I propose to show that you either do not know what 
you are talking about, or that you are a damned liar.” 

I do not know the judge before whom this case was tried, and I do 
not recommend the preliminary reported above as having the sanction of 
law or of the courts. I merely report it as a side-light on the cross examina- 
tion of medical witnesses. 

Constantly we hear criticism of doctors who testify in personal injury 
cases. The great bulk of this criticism is unjustified. It is suggested that a 
physician who can, by reason of his training, learning and experience, aid 
in the administration of justice, should render such service when called 
upon. 

Unwarranted to a greater degree is the broad claim that medical evi- 
dence is mostly false. I do not contend that there are no liars among the 
doctors who testify in court. I do insist that their number is extremely 
small. Furthermore, the lying doctor soon is found out and his life as a 
witness is short. The real reason for this claim is the ineptness of counsel 
On cross examination. 

In almost forty years of experience, I have met no more than three doc- 
tors whom I believed to be giving false testimony in the courts. The trouble 
lies in the fact that in the main, expert testimony is opinion evidence. 
Given an understanding of the question at issue and the ability to ask the 
right question, the right answer will be forthcoming. I am sure in your 
experience you have many times asked a doctor, who has said that in his 
opinion the ailment “‘might or could’’ have resulted from the event, “‘Do 
you know what caused this ailment?’’—and found the honest answer 
“No.” 

No scintillating cross examination has ever been conducted without 
endless preparation as its foundation. This also is a hackneyed expression, 
but hackneyed or not it is eminently true. No cross examination of a 
medical expert based upon a general understanding of the subject matter 
can or should be successful. The examiner must know in detail all excep- 
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tions to the medical rule announced by the witness, and all other inciting 
causes for the ailment conplained of by the plaintiff. A lack of a clear 
understanding of these causes not related to trauma is a plain breach of the 
duty of the cross examiner and a default in the defense or prosecution of 
the cause. 

The justification for cross examination of expert or lay witnesses lies 
in the fact that the truth is more surely developed by an adverse examina- 
tion of the witness for the opposition. In the opinion of the speaker the 
the cross examination of all witnesses, lay and expert, furnishes the surest 
shield against injustice in the courts. This view in the past two decades has 
not had popular support. Agitation has been commenced from many quar- 
ters to abolish jury trials in a limited area. This agitation comes largely 
from those having no experience in the courts, and results from a naive be- 
lief that it is possible to pour into a hopper all testimony in relation to a 
given cause, turn the crank provided by the wise psychologists and invaria- 
bly truth and justice will result. These naive and inexperienced scholars 
are in large measure responsible for the tinkering with the law, by court 
rule or otherwise, which the bar, unfortunately, has experienced in past 
years. 

I fear that the science of justice exemplified by the profession is rapidly 
deteriorating. The theory of all law is to provide a fixed and constantly 
recognized standard of conduct which may be relied upon by individuals in 
the prosecution of their every day affairs. This stability in the law has 
been known, in the past, as the doctrine of stare decisis. Today the rule is 
recognized more often by its violation than by adherence to it. 

The foregoing thought is a departure from the subject matter of this 
paper. My justification for this deviation is that I greatly fear for the 
future of the law as we have known it. I suggest to this audience of in- 
fluential men, that you may well afford to give to the problem of uncertain- 
ty in the law, the constant tinkering with the rules, a greater study. A 
nation not governed by reasonably strict rules controlling the conduct of 
individuals and of government cannot long survive. We have had an 
example of the truth of this observation in Gibbon’s report of the Roman 
Empire. In modern days the complete failure of Nazi-ism and Facism 
furnishes a further example of the transitory life of dictatorial power. The 
Bar stands as the final bulwark against the encroachment upon human 
rights by despotic power. When the Bar fails in its protection of the 
individual, the nation is lost. 
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Trial Tactics Demonstration 
on 


Whiplash Inqurtes 


Examination and Gross-Examination of 
Medical Witnesses* 


THE CourT—Honorable Arthur D. Brennan, Justice of the Supreme 
Court of New York 


For THE PLAINTIFF— 
James Dempsey, White Plains, N. Y. 
Isidore Halpern, Brooklyn, N. Y. 
Dr. Harry Sherman, New York, N. Y. 


For THE DEFENDANT— 


Frederick M. Garfield, New York, N. Y. 
Emile Z. Berman, New York, N. Y. 
Dr. Mandel Jacobi, Brooklyn, N. Y. 


* * * 


THE COURT: The Court is now in session. 


MR. DEMPSEY: May it please your Honor, shall we proceed with the 
proof? 


THE COURT: Yes, you may do so. 


* * * 


DR. HARRY SHERMAN, called as a witness on behalf of the Plaintiff, being 
first duly sworn, testified as follows: 
Q1. Dr. Sherman, are you duly licensed to practice medicine in the 
State of New York? 
MR. GARFIELD: The defense will concede the doctor’s qualifications. 
MR. DEMPSEY: I would like the record to have it briefly. 


* Transcript of a panel discussion before the Seventeenth Annual Convention in 


New York City on June 28, 1957. 
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Qz2_ I know that your reputation has even reached these auspicious 
attorneys for the defense, but just very briefly will you tell us something 
about your qualifications and the articles you have written and the societies 
to which you belong? 

A Very briefly, I am a graduate of Yale Medical School, Class of 
1934, and after several years of specialty training and four years of service 
in the armed forces I took up private practice in New York City, specializ- 
ing in general and traumatic surgery. Presently I am an associate visiting 
surgeon at the Lincoln Hospital and associate attending surgeon at the Beth 
David Hospital, both in New York City; a clinical instructor in surgery 
at the Medical College. 

My qualifications include certification by the American Board of Sur- 
gery, Fellowship in the American College of Surgeons and the New York 
Academy of Medicine, and, in the interest of brevity, I will omit the other 
societies, and so on. 


Q3 Now, Doctor, my client, Thomas Jones, was a passenger in an 
automobile on June Ist of 1957, so that is a little speedy action even for 
plaintiff’s attorneys like Mr. Halpern and myself. We very seldom get the 
case quite this fast. 

MR. GARFIELD: I am going to object to that modesty. 


Q3 (Continuing) And we didn’t realize that the calendar conges- 
tion has been so greatly removed that we could get a case on to trial in two 
or three weeks, such as this. 

But, in any event, Doctor, did you see Mr. Jones following that occur- 
rence of June 1, 1957? 

A Yes, I did. 


Q4 When did you first see him, and where? 
A_ I saw him for the first time at my office on the day of the accident, 
namely, June 1, 1957. 


Q5 What did you observe about his condition at that time? 

A At that time he was obviously shaken up and he had multiple 
complaints of pain, and so on. My actual physical examination was as 
follows: 

I refer, of course, to the evidence of injury. I examined his neck and 
found muscle spasm of the posterior cervical muscles; that is, the muscles 
in the back of the neck. There was tenderness on palpation; that is, on 
finger pressure over the fourth, fifth and sixth cervical vertebrae. These 
would be the segments of the neck in its lower half (indicating). 

I found that the right sternal mastoid muscle, which is the muscle 
joining the base of the skull to the clavicle or collarbone—and I will point 
it out on myself with your permission; this muscle here (indicating) . 
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MR. GARFIELD: I didn’t see that, Doctor. 

THE WITNESS: The muscle joining the base of the skull below the ear 
to the collarbone; the sternal mastoid muscle. 

A (Continuing)—was swollen, it was tender; that is, when I 
touched it the patient complained of pain and it was spastic. That is to 
say, it was tightened and had a ropelike quality instead of its normal soft 
quality as any normal muscle would have. Not only that, but the sternal 
mastoid muscle was full. That is, it was swollen. It gave the sensation 
upon feeling it of being of greater volume than that on the other side, 
which would be normal. 

In addition to that, the right trapezius muscle was tender. The trape- 
zius is a large muscle in the back, extending from the back of the neck out- 
ward to the right shoulder. As a matter of fact, the upper edge of the trape- 
zius muscle forms the upper part of the shoulder, and I will point it out on 
myself (indicating). It is the muscle running from the back of the neck 
downward to the shoulder. This entire muscle, in its upper portion, at 
least, was also tender to palpation, spastic or ropelike in appearance and 
in feel. 

I neglected to say that a prior determination of his blood pressure re- 
vealed no change from that which I knew was his normal pressure prior 
to the accident. 

Now then, I tested movements of the neck by asking the patient to 
move his neck in certain prescribed directions while I was observing him. 
All movements were extremely limited in range compared to what I know 
to be normal. That is, flexion or forward bending of the neck could not 
be carried down to the point where his chin could touch his chest, which 
would be normal. Backward bending of the neck or hyperextension could 
not be carried to the point where his eyes could look upwards toward the 
ceiling with ease. 

Lateral flexion, or bending the neck to either side could not be carried 
on to the point where either ear could touch the shoulder, which is, again, 
normal, and most of all rotation of the neck—tthat is to say, twisting the 
head from side to side, could be carried through only a few degrees, beyond 
which he complained of severe pain. 

With all these movements I could observe muscle spasm of the posterior 
cervical muscle, again, the tightening at the back of the neck being much 
more severe. 

After he went through these movements voluntarily, I then attempted 
to force movements further. This is known as passive movement. I could 
not force movement more than a few degrees further in any direction be- 
cause when I attempted it there was severe resistance on the part of the 
patient and loud complaints of severe pain, so that I had to desist from any 
further attempts. 
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I then examined the shoulders proper and although I found no objec- 
tive evidence of injury to the shoulder joints, I did find very severe limita- 
tion in movements of the shoulders. 

Abduction, which is the movement of bringing the arm away from the 
side of the body—and I will demonstrate that (demonstrating) —abduc- 
tion, which normally can be carried through an arc of 180 degrees from 
the side of the body straight up towards the ceiling, was very markedly 
limited, as he could only bring his arm up through an arc of 90 degrees, so 
that his arm would be parallel to the floor. Beyond that neither could it 
be done actively, nor could I force it with any great success passively. 

Not only that, but in the right shoulder flexion, which is the move- 
ment of bringing the arm up from the side straight forward—this would 
be flexion (demonstrating) —flexion, as I said, was also markedly limited, 
and the other movements of the shoulder joints were also limited but to 
a less noticeable degree than the ones which I have just described. 

The examination of the arms, forearms and hands revealed no atro- 
phies; that is, no wasting of any muscle groups. Movements at the elbows 
and wrists were perfectly normal, also the fingers. 

I then proceeded to do a neurological examination. I found, first of 
all, that on sensory examination, that is, testing with a pin and with a 
wisp of cotton, I found in both arms a zone of hyposthesia. Hyposthesia is 
the condition of diminished sensitivity. This zone of hyposthesia extended 
on the posterior and lateral aspects; that is, in back and on the outside of 
both arms and forearms, right down to the hands. The zones of hypos- 
thesia were not very sharply limited, which, I might add, is not unusual in 
the upper extremities. 

There is one thing I should like to add. I then tested the reflexes of 
both upper and lower extremities. The lower extremity reflexes, that is, 
the well known knee jerk and ankle jerk, were perfectly normal. 

In the upper extremity, however, of the three tendon reflexes tested 
the right biceps’ jerk was absent. This is produced by holding the elbow 
in flexion and striking the biceps tendon, which can be easily felt in front 
of the elbow, with a rubber hammer. When this is struck as a normal find- 
ing the arm jerks upward, and I will demonstrate that (demonstrating). 
This would be the bicep reflex. It was present on the left and it was absent 
on the right. This is a positive pathological finding. 

There was, in addition, just one more thing that I should mention 
and that is that the normal cervical lordosis, that is, the normal curve of 
the cervical spine which is a forward curve, was partially absent, the cervi- 
cal spine or the neck being straightened out beyond normal limits. 

This represents the total of my positive findings on physical examina- 
tion. 
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Q6 Before going into the question of x-rays, Doctor, did you have 
a history given to you by this plaintiff? 
A Yes, I did. 


Q7_ And what was the history that he gave you at that time? 
A He told me that on June 1, 1957, and I will refer to my notes for 
purposes of refreshing my memory— 


Q8 Please do so. I am pleased to see that you brought all your re- 
cords into court, I notice, Doctor. 

A Thank you, sir. 

He was a passenger in a car which was standing still in traffic and his 
head was turned to the left while he was talking to someone else in the 
car when the automobile in which he was sitting was struck with great 
force from behind by another vehicle. At the moment of this impact his 
body, being held in place by the back of the seat in which he was sitting, 
his head jerked backward with great force and then, on the rebound, for- 
ward again. He told me that he immediately felt severe pain in the neck, 
radiating down to both shoulders and up to the head. 


Q9 Did you have a history as whether or not he was unconscious, 
Doctor? 

A He told me that although he was dazed he was not unconscious. I 
might add, sir, if I may, that I questioned him very particularly about his 
past history. He denied absolutely that he had ever had any injury of this 
kind. He further denied absolutely that he ever had any symptoms similar 
to those of which he complained to me. 


Q10_ Did you find any evidence whatsoever of contusions, abrasions, 


lacerations? 
A I did not. 


Q11 Doctor, at that point, as a result of the history which was given 
to you and the examinations that you made, were you able to make a 
diagnosis or did you then take certain x-rays before attempting a diagnosis? 

A I sent him for x-rays to an x-ray specialist, since I do not take x- 
rays myself. However, I saw those films. 

Q12 And in your experience as a specialist in this branch of your 
profession, are you familiar with the reading of x-rays? 

A Iam, sir. 

Q13 Do you do that to any marked degree in the course of your 
practice, Doctor? 


A Ido. 
Q 14 Doyou read them extensively? 
A_ Ido, sir. 
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Q15 Were you able to read the x-rays taken of this plaintiff when 
they were presented to you? 

A _ I was able to do so. 

MR. GARFIELD: May we have the date of the x-rays, please? 

THE WITNESS: The same date as that on which I saw him, June 1, 
1957. 


Q16 Assuming, of course, that they have now been marked in evi- 
dence, Doctor, will you tell us what those x-rays revealed? 

A The x-rays revealed a partial straightening of the normal cervical 
curve which I had already seen clinically. They revealed mild hypertrophic 
osteoarthritic changes; namely, very mild spurring about the anterior mar- 
gins of the cervical vertebrae; anterior being in front. I did not see, how- 
ever, any evidence in the x-rays, of any fracture or dislocation. There was 
also some narrowing of the intervertebral joint, namely, the space between 
the fourth and fifth cervical vertebrae. 


Q17 Doctor, the osteoarthritic changes, were they within normal 
limits for a man of age 45 such as this patient? 
A They were, sir. 


Q18 Was there any other pathology revealed upon the x-rays? 
A Not that I could see. 


Q 19 As a result of your examinations and as a result of the x-rays, 
were you then in a position, Doctor Sherman, to make a diagnosis? 
A I was. 


Q20 What is your diagnosis? 

A My diagnosis, sir, is as follows: 

No. 1, severe sprain of the cervical spine involving tearing, edema— 
that is swelling—and hemorrhaging about the articular joint capsules 
and about the ligaments in the neighborhood of the fourth, fifth and sixth 
cervical vertebrae. 

Secondly, a traumatic radiculitis; that is, a swelling and inflammation 
—and by “inflammation’’ I do not mean infection, I simply mean an 
inflammation in the sense of an increased blood flow and swelling about 
the nerve roots emerging between the fourth, fifth and sixth cervical 
vertebrae. 

Thirdly, a herniation of the intervertebral disc. In lay language, this 
is unfortunately known as a slipped disc, between the fourth and fifth cer- 
vical vertebrae. 


Q 21 Doctor, just for a minute and continuing, if you will, please, 
to discuss the situation in lay language, which all the ladies and gentlemen 
of the jury can clearly comprehend, will you start first with the anatomy— 
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I don’t ask you to go into detail—of the human skull, particularly with 
respect to the neck region. 

Approximately what is the weight of the normal human skull? 

MR. GARFIELD: I am going to object to that. It’s foreign to the issues. 

MR. DEMPSEY: We are going to bring it down to this case in just a 
second, 

MR. GARFIELD: There is no skull injury here, your Honor, and none 
claimed. 

THE COURT: Well, he is asking for the weight of the skull as applicable 
to the injury to the cervical spine, I assume, and I will take it on that basis, 
but not on any question of any damage to the skull itself. 

MR. DEMPSEY: That’s correct, your Honor. There is no claim of dam- 
age to the skull. We are going into the anatomy of the cervical region of 
this man’s body. 

A The weight of the skull is about 12 pounds. 

Q22 Would you say that was the approximate weight of the skull 
of this plaintiff here, Mr. Jones; approximately, Doctor? 

A Yes, I would. 

Q 23 And that skull rests upon what portion of his body? 

A The skull rests upon the cervical vertebrae. If I may paraphrase 
briefly, the head bones are connected to the neck bones. (Laughter). 

Q24 The neck bones are the cervical vertebrae; is that correct, sir? 

A They are, sir. 

Q25 And how many cervical vertebrae are there, Doctor? 

A Seven. 

[Q 26—error in numbering by reporter] 

Q27 Will you just briefly describe the cervical vertebrae? 

A Well, generally speaking, and I hope that there are no professors 
of anatomy on the jury, I might say that each cervical vertebra is composed 
of a piece of bone which has a center, or a body, looking something like 
an abbreviated spool of thread. From this there come out behind certain 
bony plates or processes, and I will just name them—they are known as 
pedicles and lamina—between which a canal is formed known as the spinal 
canal, for the passage of the spinal cord. 

Between each pair of vertebrae there is a little indentation above and 
below so that as the vertebrae join one to the other a canal or little hole is 
formed. In Latin this is known as a foramen, or an opening. Through 
these foramen on each side there exits from the spinal cord a pair of spinal 
nerves, one to each side. In the cervical region these spinal nerves are of 
quite large size and the foramina—plural for the word ‘‘foramen’’—the 
foramina of the cervical spine are of quite small size, resulting in practically 
no clearance at all in this region. I bring this out because any injury to 
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this neighborhood which causes even the slightest swelling causes an acute 
embarrassment of the cervical nerve roots. They have no place to swell. 

The vertebrae are held together by cervical joint capsules, which are 
little sleeves of fibrous tissue, lined with joining tissue or synovial tissue. 
They are also held together by various ligaments—many sets of them— 
many of them which are in close proximation to the intervertebral fora- 
mina and hence are in close proximation to the cervical nerve roots. 

In addition to this, there are blood vessels which traverse the cervical 
spine—quite large ones—in the back, known as the vertebral arteries, from 
their location, of course, and other smaller ones passing right over the inter- 
vertebral joint capsules, over the cervical nerve roots and in the neighbor- 
hood of the various ligaments of the spine. 


Q28 Doctor, just, briefly, if you will, please, tell us something about 
the mobility of the head, particularly with respect to the motions in the 
cervical region. 

A Well, of course the cervical spine has the greatest mobility of any 
part of the spine, and for that matter, of any part of the body. The reason 
for this is obvious: since we need five senses, all located in the head, for pur- 
poses of self-protection, among other things—we must be able to look 
about at any time—the cervical spine moves, as I have already indicated, 
forward, backwards, to the sides and it can also twist around. 


Q29 You mentioned something about a herniated disc, which you 
said is sometimes referred to in lay language as a slipped disc. Would you 
just briefly, Doctor, tell us something about the disc? 

A Betwen each pair of vertebrae there is a shock-absorbing mechanism 
known as the intervertebral disc. The size is, roughly speaking, between 
one-third and one-half the height of the vertebral body itself. It is firmly 
attached on all sides by stout ligaments in the front known as the anterior 
spinal ligaments; by a not so stout ligament in the back known as the 
posterior spinal ligament, and all around by a ring of fibrous tissue—fibrous 
tissue refers, of course, to gristlk—known as the annulus fibrosis, which is 
Latin for a fibrous ring. 

In the center of this mass of tissue, which is composed of fibral cartilage 
—again gristle—the best example I would have would be the cartilage of 
the ear, which is similar to that—in the center of this is a gelatinous or 
jellylike blob of tissue known as the nucleus pulposus, or the pulpy center. 

With any injury of acute flexion; that is, where the spine is bent for- 
ward very sharply, the posterior spinal ligament, which is weak, may tear. 
In this case it did tear. When it tears the weight of the body and the mo- 
tion of the spine is enough to cause a protrusion of the nucleus pulposus. It 
is actually squeezed out. I might say the way you would squeeze jelly out 
of a jelly doughnut by pressing on it. 
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When this nucleus pulposus is squeezed out posteriorly, that is, to the 
back of the neck, it comes to rest in the spinal canal; usually not in dead 
center, but to one side or the other. When it does so it, of necessity, im- 
pinges upon a cervical nerve root. 

In this particular case it impinged upon the cervical nerve root exiting 
between the fourth and fifth cervical vertebrae. This entire syndrome is 
known as the syndrome of the herniated intervertebral disc, or, as I have 
already indicated, so-called slipped disc. 


Q 30 Doctor, the nerves and the nerve roots and the nerve endings in 
that cervical region of the spine, what about their exposure—their vulner- 
ability, Doctor, in that area? 

A I have already tried to indicate, sir, that they are extremely vulner- 
able to several factors, firstly — 


Q 31 You mean the nerves in the cervical spine? 
A Yes, sir. 


Q32 Where this man sustained his injury; is that right? 
A Exactly so. 


Q 33 Will you please tell us in what respect they are extremely vulner- 
able? 

A They are vulnerable firstly to any injury to the intervertebral disc 
joint or ligament, since these joints and ligaments pass in the closest prox- 
imity—proximately touching this place where these nerves make their exit 
from the cervical spine, and any injury to these joint capsules and ligaments 
results, firstly, in actual swelling or edema of the capsules and ligaments, 
and, secondly, any tearing of these structures must, of necessity, tear the 
blood vessels that pass in that neighborhood, resulting in hemorrhaging. 

Both the edema or swelling and the hemorrhaging are space-occupying 
lesions; they fill the area with material which has no business being there. 
And since the nerves, or I should say the nerve roots, at their exit from the 
spinal canal have barely enough clearance under normal conditions, any 
increase in the volume of these areas caused by swelling and hemorrhaging, 
of necessity compresses these nerves. 

Secondly, the herniation of the intervertebral disc again causes pressure 
upon a nerve root, because the nucleus pulposus coming backwards from 
its normal location fills up the spinal canal with material which has no 
business being there and again presses on the cervical nerve roots. 

These are the two reasons why, in this particular case, without any 
demonstration of fracture or dislocation, the nerve roots nevertheless have 
been seriously injured. 


Q 34 Did my client have hemorrhaging in the region there of the 
cervical spine, affecting the nerve roots? 
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MR. GARFIELD: I am going to object to that as leading and suggestive. 

MR. BERMAN: Not only leading and suggestive, your Honor, but cry- 
ing. 

MR. DEMPSEY: I haven’t finished my question. 

THE COURT: I don’t think Mr. Dempsey had finished his question. 


Q 34 (Continuing) I just wanted to find out, Doctor, did my un- 
fortunate client, Mr. Jones, hemorrhage in the region of the nerves of the 
cervical spine? 

MR. GARFIELD: I object to that; that is leading and suggestive. 

MR. DEMPSEY: I hadn’t finished the question. 

MR.GARFIELD: It is still leading and suggestive, finished or unfinished. 

MR. DEMPSEY: May I finish the question, your Honor? 

THE COURT: I think you may be permitted to finish the question. 


Q 34 (Continuing) I want to find out whether, as a result of your 
examination in this case, you found hemorrhaging in the region of the 
cervical spine where the nerves come out of the brain and go into the cen- 
tral nervous system? 

MR. GARFIELD: I am going to object to that as leading and suggestive. 

THE COURT: Objection overruled. 

A With reasonable medical certainty, sir, he had hemorrhaging. 
However, I must qualify your question: not where the nerves leave the 
brain, but, rather, where the spinal nerves leave the spinal cord. 


Q35 I understand, Doctor, that is in the exposed vunerable portion 
that you indicated; is that correct? 


A Yes, sir. 


Q 36 You mentioned the word “‘radiculitis’. Do you remember 
using that word? 
A Yes, sir. 


Q37 What is the meaning of radiculitis? 

A Radiculitis is a medical word referring to an inflammatory con- 
dition of the nerve roots. If I may remind you—TI know that we are both 
well acquainted with this—the word radiculitis is Latin for root. The suf- 
fix “‘itis’’ is Latin for inflammation. A radiculitis, therefore, is inflamma- 
tion of a root, and it is understood that we mean a nerve root. 


Q38 What nerve roots were affected? 
A The fourth, fifth and sixth; that is, the cervical nerves coming out 
above the fourth, fifth and sixth cervical vertebrae. 


Q39 Doctor, is this condition a painful condition ? 
A It is extremely painful, sir. 
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Q 40 An injury to the nerve roots, is that an inflammation or com- 
pression or pressure; what is it, Doctor? 
A It is inflammation caused by direct injury and pressure. 


Q41 Doctor, will you tell us, please, what in your opinion was the 
force which affects the region there, insofar as there is impingement or in- 
flammation of those nerve roots? 

MR. GARFIELD: The form of that question, your Honor, is objection- 
able, and I therefore object. 

THE COURT: I think the form is objectionable. I don’t think it is prop- 
er. You may be going into a hypothetical question. 

MR. DEMPSEY: I am not going into a hypothetical question at this 
point. 


Q 42 Doctor, the condition that you found, is that something that 
is the result of force or trauma or is that something— 

MR. GARFIELD: I am going to object to the form of that question. I 
am going to object to it on the ground that it is a hypothetical question not 
properly predicated. 

THE COURT: Objection sustained. 


Q 43 Assume that this man was riding as a passenger on the Ist day 
of June; while he was there seated in the car the automobile of these defend- 
ants crashed into the rear of that car in which my client was helplessly 
seated. 

Can you express an opinion with a reasonable degree of certainty as 
to whether or not the trauma of that impact was a competent producing 
cause of the injuries to this man which resulted in radiculitis, herniated disc 
and other complications as you have described in his cervical spine? 

MR. GARFIELD: I am going to object to it. It is improperly predicated 
and is not inclusive. It does not contain the other conditions. 

THE COURT: What other conditions are missing, Mr. Garfield? 

MR. DEMPSEY: I forgot to say that my client’s car was at a standstill. 

Is that what you mean, Mr. Garfield? 

MR. GARFIELD: The doctor has testified that the man had badly in- 
fected teeth— 

MR. DEMPSEY: We don’t claim that his infected teeth are as a result 
of this accident. 

MR.GARFIELD: That is what the question pre-supposes. It is a badly 
formed question, your Honor. 

MR. HALPERN: May I respectfully submit that the doctor has testified 
that the inflammation was not an infectious one. 

THE COURT: The objection will be overruled. You may answer. 

MR. GARFIELD: May I respectfully except. 

THE COURT: Yes. 
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A I have such an opinion, sir. 


Q44 What is your opinion, Doctor, expressed with a reasonable de- 
gree of certainty? 

A The opinion is yes; the accident as described was indeed a compe- 
tent producing cause for these injuries. 


Q45 Doctor, we include in that hypothetical question which I just 
asked you that at the time of this occurrence, while this automobile was 
motionless, while his head was turned to the left when this vehicle of the 
defendants came and collided so forcefully into the rear of that car that my 
client’s body was caused to go forward and his head was caused to go back- 
ward, and that he immediately felt pain in the back of his neck and down 
into his shoulder joints; including that, sir. 

A Yes, sir, including that my answer would still be the same. 


Q46 Upon what do you predicate your answer that the trauma of 
that impact was the competent producing cause of the injuries that my 
client has suffered from that moment to this? 

A I predicate my answer, sir, on the following: Firstly, a basic law 
of physics—the law of inertia—a body tends to maintain its position or its 
motion. When this man was sitting still and was struck from behind 
his body was pushed forward. His body would then try to maintain its 
sitting-still position. I am putting this into lay language, for the benefit 
of the jury. However, since the body could not stay put, since the back 
of his seat was carrying his body forward, his head, however could stay 
put since it was resting on a flexible arrangement of neck joints. Hence, 
at the moment of impact the head snapped backward with great force. On 
the rebound it then snapped forward. This phenomenon has received in 
medical circles the unfortunate name of “whiplash injury.” 

MR. GARFIELD: I am going to object to that. There is no proof in 
this case that his head was snapped forward. 

MR. DEMPSEY: I didn’t say that at all. 

MR. GARFIELD: Well, the doctor is testifying to something that is pure 


fantasy. 
MR. DEMPSEY: That his head was turned to his left and his head went 


backwards. 

MR. GARFIELD: Yes. Now the doctor is testifying that his head went 
forward; something that is completely not in the record—fantasy, con- 
jecture. I am going to object to it and move to strike out any testimony 
about the head being snapped forward. 


Q 47 Doctor, when a head goes back sharply, as this man’s head did 
as the result of this impact, then what happens to the head, sir? 
MR. GARFIELD: I am going to object to that. 
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THE COURT: Objection overruled. 
MR. GARFIELD: Exception. 
A Obviously it must have come forward again since, when I saw him, 
it was not hanging backward. 

MR. GARFIELD: I am going to move to strike out that answer as it is 
obviously conjecture. 


Q48 That is where your whiplash comes in, in lay language? 

MR. GARFIELD: I am going to object to that on the ground that there 
is no proof here that the neck did go forward. It was not included in the 
history that we have here. We have a copy of the doctor’s notes. He made 
no such note of that. It is injecting into the record something that is com- 
pletely foreign. I am going to object to it. 

THE COURT: Objection overruled. If the head goes backward it must 
come forward again some time. 

THE WITNESS: May I add, sir, in answer to your question, perhaps 
I could have obviated this unfortunate exchange by stating that it is the 
backward motion of the head which causes the damage. The forward 
motion is simply a reciprocating motion. 

MR. DEMPSEY: A reflex. 

THE WITNESS: That is correct. 

MR. GARFIELD: I withdraw any objections I made. 

THE WITNESS: One would not expect, in a description of walking, 
that one must say one foot follows the other; that is understood. It is also 
understood in medical circles that if the head is snapped backward, unless 
the neck is unfortunately broken the head would come forward again. But 
I must emphasize that it is the snapping backward of the head with great 
force which causes a good deal of this damage. 

A (Continuing) Now then, as a result of this snapping backward 
and reflex forward again we have an acute and severe strain placed upon 
the joint capsules and the ligaments of the cervical spine or of the neck 
joints. A strain which nature unfortunately did not expect us to experience. 
And as a result of this these fibrous structures actually tear. Those that 
don’t tear completely tear partially and those that don’t tear partially 
stretch. 

With these incidents there is also bleeding from torn blood vessels 
which unfortunately cannot stretch very far before tearing, and this entire 
symptom complexion produces the traumatic radiculitis. At the same time 
the sharp movements of the neck cause a tearing of the posterior spinal 
ligament which is weak and allows the nucleus populsus of the interverte- 
bral disc to be pushed backwards. 


Q 49 Does that hurt, Doctor? Does that cause pain? 
A It certainly does, sir. 
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Q50 Doctor, from the time that you saw him initially following 
this accident, have you seen him subsequently? 
A _ I saw him on two occasions since then. 


Q51 What have you found as a result of those observations? 

MR. GARFIELD: May we have the dates, please? 

THE WITNESS: Sir, my detailed office records are not with me. How- 
ever, I can tell you approximately: At weekly intervals. 

A The condition at each of these examinations was essentially the 
same. The complaints were the same and the physical findings were the 
same. 


Q 52 Doctor, Counsel here has mentioned something about bad teeth. 
Is this condition the result of any badly infected teeth in any way, Doctor? 

A Certainly not, sir. 

MR. GARFIELD: I am going to object to the form of that question and 
move to strike out the answer that has already been given. 

THE COURT: Objection overruled. . 

MR. DEMPSEY: My client is the only one who got it in the neck, your 
Honor. 


Q53 Did the bad teeth have anything to do with this condition at all? 
A No, sir, the bad teeth had nothing to do with it. It was simply 
an incidental finding and that is why I did not even bother mentioning it. 


Q54 The osteoarthritis—did that have anything to do with the 
situation here? 

A No, sir, the osteoarthritis is simply a finding which is character- 
istic of gentlemen of this age. Most people over 40 have findings of osteo- 
arthritis. It is not the cause of his symptomatology. 


Q55 Now, Doctor, the injuries to the nerve roots and the nerves 
and the nerve endings and the herniation of the intervertebral discs and the 
tearing of the ligaments and tendons, Doctor, can you express an opinion 
with a reasonable degree of certainty as to the prognoses insofar as they re- 
late to this plaintiff? 

A Well, if I may answer your question in several parts, sir, I can 
express an opinion with a reasonable degree of certainty to part of these and 
not to other parts. 


Q56_ All right, sir, if you will do that. 

A As far as the sprain, that is, the tearing of the ligaments and the 
joint capsules, I cannot say at this early date whether or not there will be 
any permanency here. 

As far as the radiculitis, I also cannot say, since it is too early, what 
degree, if any, of permanency will result. 
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As far as the herniated intervertebral disc, I can say with a degree of 
certainty—medical certainty—that this condition will not improve, but, 
on the contrary, will progressively grow worse in the nature of both symp- 
tomatology and disability. 

MR. GARFIELD: I am going to move to strike out that answer, on 
the ground that it is not predicated on reasonable medical certainty. 


Q57 Doctor, that is your opinion expressed with a reasonable degree 
of certainty? 
A I thought that is what I said. If I didn’t I say so now. 


Q58 Doctor, I realize that we have certain time limitations and I 
am going to conclude with a few more questions. 

Just let me ask you this, sir: The permanent condition—that hernia- 
tion of the discs there in the cervical spine, is that a condition which is going 
to be a competent producing cause of pain to this man? 

A Yes, it will. 


Q59 He is 45 years of age now. Can you tell us with reasonable 
certainty whether or not that pain, as a result of the herniation of these discs, 
will last his entire life? 

A With reasonable certainty the pain will last through his entire 
life. However, with one qualification: That he may have on occasion 
spontaneous remissions, that is, episodes during which he will feel better. 
But they will, again with reasonable medical certainty, be followed by 
spontaneous exacerbations, that is, times when the pain will grow worse 
again. 


Q 60 Can you express an opinion, Doctor, as to the effect of changes 
in weather conditions upon this permanent deterioration resulting from the 
herniation of the discs? 

A With reasonable medical certainty I can say that with change of 
weather, that is, specifically changes in barometric pressure, will not only 
cause pain because of the herniated discs, but would also cause pain because 
of the ligament and joint capsule injuries for an indefinite period of time. 


Q 61 What about the effect of motion, voluntary or involuntary mo- 
tion, upon that condition? 

A Since voluntary motion will be practically impossible for this man 
from now on in, I do not think we can worry about that as far as causing 
pain. I do not expect that he is going to move his neck normally ever 
again. 

As far as involuntary motion is concerned, it will certainly cause pain. 


Q62 These disabilities—these manifestations of pain, you say are 
going to continue as long as this man is spared upon this earth? 
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MR. GARFIELD: I am going to object to that question. 
THE COURT: Sustained. 


Q 62 (Continuing) They are permanent, Doctor, is that correct? 

MR. GARFIELD: I am going to object to that—the form of it. 

MR. DEMPSEY: You wish me to give the hypothetical question? 

MR. GARFIELD: I do not wish you to do anything except ask your 
questions properly. 


Q 63 Assume, Doctor, that these conditions with respect to the pain 
in the region of his cervical spine and the limitation of motion there have 
continued to the present time; can you express an opinion of which you 
have reasonable certainty, as to whether or not they will last as long as this 
man lives? 

A I can express such an opinion, sir. 


Q 64 What is your opinion in that connection expressed with reason- 
able certainty? 

A That they will. 

MR. DEMPSEY: You may inquire. : 
Cross EXAMINATION By MR. GARFIELD: 


XQ 65 Doctor, in the field of medicine there are various specialties, 


are there not? 
A Yes, sir. 


XQ 66 You are a specialist in surgery, are you not? 
A Yes, sir. 


XQ 67 General surgery? 
A General and traumatic, sir. 


XQ68 Traumatic surgery means surgery required by reason of in- 
jury? 
A Yes, sir. 


XQ 69 That is your only specialty, is it not, Doctor? 
A That is enough, sir. 


XQ 70 Doctor, to make a diagnosis of a nerve injury you have to give 
a neurological examination, do you not? 
A Among other things, yes. 


XQ 71 And you did give this man a neurological examination, did you 
not? 

A Idid. 

XQ 72 Will you please tell the ladies and gentlemen of the jury 
whether or not you are a qualified neurologist? 
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A Certainly not, sir. I have enough trouble keeping up with what 
I am. 





XQ 73 And did you refer this patient to a qualified neurologist for a 


neurological examination? 
A No, sir. 


XQ 74 The nerves, Doctor, that comes from the cervical region fol- 
low down through the body in a very definite anatomical pattern, do they 
not? 

A They do, sir. 


XQ 75 Are you qualified to state, Doctor, whether or not the neuro- 
logical tests indicated that the pattern was established in this case? 
A Iam, sir. 


XQ 76 Doctor, we have been provided with your records concerning 
your examination of this man, and isn’t it a fact that you found that the 
nerve pattern did not have a clear zonal distribution? 

MR. DEMPSEY: He testified to that. 

A I did, sir. 


XQ 77 When you say it did not have a clear zonal distribution you 
meant that the pattern of the nerves did not conform to the complaints that 
the man made? 

A No, sir, I did not mean that. 


XQ 78 Doctor, what did you mean? 

A I meant, sir, that the pattern of hyposthesia was not clearly marked; 
that its boundaries were a little fuzzy; that there was overlap into other 
nerve areas which, I might hasten to add, is a perfectly normal and usual 
neurological finding. 


XQ 79 Doctor, going along on that subject matter a little further, in 
your extensive experience you have examined many patients with com- 
plaints of pain in the neck? 

A I have, sir. 


XQ 80 And you have found, have you not, Doctor, on occasions, that 
there were nerve injuries where trauma was not involved, have you not? 

A Sir, I am sorry to say that what you have just said represents a 
self-contradiction. A nerve injury in which trauma is not involved means 
a nerve injury in which injury is not involved. 

MR. GARFIELD: I will withdraw that. 


XQ 81 Doctor, you have seen cases of inflammation of the nerves that 
did not come from trauma, haven’t you? 
A Yes, I have. 
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XQ 82 That did come from infection? 
A Among other things, yes. 


XQ 83 Infection of the teeth, Doctor? 
A No, sir. 


XQ 84 Doctor, what was the occasion of your examining the teeth 
if it would have absolutely no relationship whatsoever to this man’s con- 
dition? 

A Why, sir, first of all I always examine every part of the body. I 
thought maybe a tooth might have been knocked out from this impact, 
for all I knew. 


XQ 85 He didn’t claim any injury to his teeth, did he? 
A That does not mean, sir, that I should not look for them. 


XQ 86 Did he claim any injuries to his toes? 
A No. 


XQ 87 Did you examine his toes? 
A Of course I did, sir. 


XQ 88 Doctor, if I might be a little specific as to where you found 
that pain. Generally speaking it was in the back of the neck, wasn’t it? 
A Well, sir, I didn’t find the pain. The patient complained of pain. 


XQ 89 You made a test for it, didn’t you? 
A Yes. 


XQ 90 He complained of pain in the back of the neck, didn’t he? 
A Among other places, yes. 


XQ 91 And where else? 
A Radiating down to both shoulders. 


XQ 92 Doctor, if you will look at me as I put up my fist: With the 
back of the fist considered the back of the head, the pain was down the back 
of the neck and radiating out to both shoulders? 

A Yes, sir. 


XQ 93 It is your testimony, Doctor, that this man’s head went back- 
ward in this accident; right ? 


A Yes, sir. 
XQ 94 That is what he told you, isn’t it, Doctor? 
A Yes, sir. 


XQ 95 And as I move my fist that way, that would indicate the way 
the head moved backward, would it not (demonstrating) ? 
A It would. 
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XQ 96 Doctor, you have told us that this man’s condition was due, 
among other things, to a herniation of the disc? 
A I did, sir. 


XQ 97 And that the ligaments were torn; is that right? 
A Certain ligaments were torn, yes. 


XQ 98 Doctor, was there any pain in the front of the neck? 
A No, sir. 


XQ 99 Tearing of the ligaments, Doctor, is due to excessive strain or 
pulling, is it not? 
A Yes, sir. 


XQ 100 But as we put the head backwards there is no strain at the 
back of the neck, is there? 

A There is a strain on the sides of the neck, sir; there is no strain in 
the back. 


XQ 101 Doctor, the herniation of the disc you have told us was pos- 
terior. 
A Itis, sir. 


XQ 102 That means that disc was ruptured or herniated to the rear, 
doesn’t it? 
A Yes,sir. 


XQ 103 Well, Doctor, isn’t it contrary to the law of physics that you 
have described here, that in the backward movement of the head that there 
is any strain or pulling that could produce a herniation of the disc back- 
wards? 

A That, sir, is perfectly true. But only represents part of what I 
said. 

XQ 104 All right, Doctor, you do not contend that this man had a 
a perfectly normal neck before the accident, do you? 

A Normal for his age; I do, sir. 


XQ 105 Well Doctor, let us not play upon words. He is either nor- 
mal or abnormal. 

Was it normal or abnormal? 

MR.DEMPSEY: That is not a play upon words. 

MR. GARFIELD: I am going to object to Mr. Dempsey’s comment. I 
will withdraw the question. 


XQ 106 Was this man’s neck normal or abnormal? 

MR. DEMPSEY: For a man of 45. 

MR.GARFIELD: I am going to object to Mr. Dempsey’s comment on 
that. 
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THE COURT: Objection sustained. The jury will disregard all colloquy 
of counsel. 


XQ 106 (Continuing) Doctor, will you please tell us, was this man’s 
neck normal or abnormal before the accident? 

A This man’s neck, sir, was normal for him, in view of his age. It 
would not be normal for a boy of 19, but it was normal for a man of 45. 
I cannot answer your question in any other way, sir. 


XQ 107 The man was afflicted with osteoarthritis, was he not? 
A He was, sir. 


XQ 108 Osteoarthritis might produce pain, might it not? 
A It might, but at this age it does not. 


XQ 109 I didn’t get that answer. 
A I said osteoarthritis might produce pain, but not at this age. 


XQ 110 Haven’t you on many many occasions seen people suffering 


from osteoarthritis? 
A Ihave, sir. 


XQ 111 At 45? 
A There is no question about that, sir, I have. 


XQ 112 And haven’t you seen osteoarthritis produced by infection, or 
influenced by infection? 
A Not asa rule, sir. 


XQ 113 You have, have you not, seen osteoarthritis that has been in- 


fluenced by infection? 
A Sir, if I— 
XQ 114 Haven't you, Doctor? 


A I cannot answer with a yes or no, sir. I will be happy to answer 
you if you will allow me to speak. 


XQ 115 Does the specialty of surgery encompass infectious diseases? 
A It does, sir. 


XQ 116 You say that you connot tell us whether or not infection in- 
fluences osteoarthrities? 
A Ican tell you, sir. You didn’t allow me to tell you. 


XQ 117 Well, doesn’t it? 

A It may. 

XQ 118 And then, Doctor, as you have testified—as you have been 
testifying here, you testified to your opinion predicated upon a reasonable 
degree of medical certainty? 
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A I have, sir. 


XQ 119 What do you consider reasonable? 

A Iam sure, sir, our definitions will not differ materially. Reason- 
able means that the odds greatly favor what I say. 

MR. DEMPSEY: Doctor, you don’t know what— 

MR. GARFIELD: I am going to object to Counsel interrupting my cross- 
examination. 

MR. DEMPSEY: I was just going to say to the doctor that he doesn’t 
know what these defense lawyers consider reasonable. 


XQ 120 Doctor, in other words, as you testify on the basis of this 
reasonable degree of medical certainty, you are allowing room for error in 
your diagnosis, are you not? 

A I always allow room for error, sir. In this case I don’t think there 
is very much room. But the allowance is made. 


XQ 121 To what extent, Doctor, as a rule, do you allow for error in 
your diagnoses? 

A Sir, your question is not clear to me. Would you mind explaining 
it? 

MR. GARFIELD: I will withdraw it, then, Doctor, and be a little more 
specific. 


XQ 122 You have made errors in your diagnoses? 
A Unfortunately, yes. 


XQ 123 And so, when you make a diagnosis and you predicate it upon 
reasonable medical certainty, you are allowing room for error, are you not? 
A Of course, sir; medicine is still an art. 


XQ 124 And you saw this man only three times; correct? 
A I saw him three times, sir. 


XQ 125 Within a period of three weeks? 
A Yes, sir. 


XQ 126 I assume, Doctor, that your records here are carefully made? 
A Your assumption is correct, with reasonable certainty. 


XQ 27 It was a careful examination, was it not? 
A It was, sir. 


XQ 128 And every important thing about this man and what you did 


was recorded in this record, was it not? 
A Yes, sir. 


XQ 129 Doctor, you didn’t do anything for this man, did you? 
A_ I gave him advice, sir, and medication. 
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XQ 130 Well, show me in your records where you gave him any 
medication whatsoever? 
A Why, sir, that is not written down, but I know what I gave him. 


XQ 131 Doctor, did you give him any therapy? 
A I told him what to do at home. I gave him no specific treatment. 


XQ 132 Doctor, this man was suffering from inflammation? 
A Yes, sir. 


XQ 133 Isn’t there specific therapy that is followed when inflamma- 
tion is one of the conditions? 
A There is multiplicity of therapies for inflammations. 


XQ 134 Did you give him any one of the various types of therapy for 
the inflammation of the neck muscles? 


A Yes, sir. 


XQ 135 Show me in your record one bit of therapy that you gave 
him? 
A I cannot show you that in my record because I did not bother 
writing it down. I will be glad to tell you, though, sir, what I gave him. 


XQ 136 So, Doctor, you say you gave him medication that you did 
not write down and you gave him therapy that you did not write down; 
right? 

A That is right, sir. 


XQ 137 All for the pain in the neck; right? 
A Yes, sir. 


XQ 138 What kind of therapy did you give him? 

A I gave him anti-inflammatory medication; specifically aspirin, 
phenacetin, caffeine, codeine. I gave him medication to allow him to sleep, 
namely, some of the barbiturate drugs. I told him, in addition, to rest in 
bed at home, to put a pillow under his neck; to apply an icebag to the pain- 
ful areas in his neck and shoulders; not to go to work; to rest until he saw 
me again; and I told him in the future if there was no marked improve- 
ment I would have to put him into the hospital and put him into head 
traction. 


XQ 139 Doctor, between the time of the first examination and the 
second examination did the patient improve under your care? 


A No, sir. 


XQ 140 Between the second and third time you saw him did the 
patient improve under your care? 
A He showed no improvement, despite my care. 
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XQ 141 Was the inflammation still present? 
A It was. 


XQ 142 In the same degree that existed on the first examination? 
A Yes, sir. 


XQ 143 You have had occasion to testify many times, have you not, 
Doctor, for injured patients? 


A Yes, sir. 
XQ 144 And for Mr. Halpern and Mr. Dempsey? 
A Yes, sir. 


XQ 145 At the time that you made this examination, Doctor, were 


you aware of the fact— 
MR.BERMAN: Did you ask him if he was a member of their staff? 


XQ 145 (Continuing) At the time that you made your first examina- 
tion were you aware of the fact that Mr. Dempsey and Mr. Halpern had 
already been retained in this case? 

A Why, no, sir; I saw him too soon after the accident. 

MR. BERMAN: Doctor, Mr. Halpern is a very fast man. 


XQ 146 Doctor, there is a relationship, is there not, between the mind 


and the body? 
A Yes, sir, there is. 


XQ 147 I speak of the mind as distinct from the brain. 
A I understand you, sir, perfectly. 


XQ 148 And that is in the field of psychosomatic medicine, is it not? 
A Among other fields; yes, sir. 


XQ 149 Did you consider, Doctor, that some of the pains that the 
man was suffering from on the third time you saw him might have been of 
a psychogenic origin? 

A I considered it, sir, but I ruled it out immediately on the basis of 
positive physical findings. 

XQ 150 Doctor, didn’t you in your findings say that he— 

MR. GARFIELD: I will withdraw that. 


XQ 151 He had shortness of breath upon the first examination? 
A He did, sir. 


XQ 152 The second examination? 


A Yes sir. 
XQ 153 The third examination? 
A Yes, sir. 
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XQ 154 Palpitation of the heart, first examination? 
A Yes, sir. 


XQ 155 Second examination? 


A Yes, sir. 
XQ 156 Third examination? 
A Yes, sir. 


XQ 157 None of these things had anything to do with this acci- 
dent, did they? 
A With the accident? 


XQ 158 Yes. 
A Of course they did, sir. 


XQ 159 You mean that his shortness of breath was produced by the 
accident? 
A It was. 


XQ 160 Doctor, there wasn’t anything in the accident that injured 
the chest or the lungs or the heart, was there? 

A No, sir, but there was something in the accident that injured 
the nerves which control the chest, lungs and heart. 


XQ 161 The nerves that emanated from the fourth and fifth cervi- 
cal vertebrae, Doctor? 

A Not these, sir. There are others as well as those that I did not 
bother going into that also were injured on the basis of a reflex. 


XQ 162 You mean to say, Doctor, that from this man’s neck there 
was any nerve that reached this man’s heart? 

A Indirectly— 

XQ 163 Just answer that, Doctor, yes or no. 

A Indirectly yes. 

XQ 164 Indirectly, Doctor? 

A Yes, sir. 

XQ 165 Now the fourth, fifth and sixth cervical vertebrae have 
which nerves emanating from them? 

A They are the nerves that in part form the brachial plexus, which 
enervates the shoulders and arms. 

XQ 166 The shoulders and arms, Doctor, but not the chest; isn’t 
that so? 

A Not the fourth, fifth and sixth; no, sir. 

XQ 167 Then let us get down to this, Doctor: You have seen 
people with a mere sprain of the neck, haven’t you? 
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A Well, I have seen people with a sprain of the neck. I don’t know 
what ‘‘mere’’ means, so I would rather leave that out of my answer. 


XQ 168 Did you see people with a sprain of the neck? 
A Yes, sir. 


XQ 169 Accompanied by pain in the neck? 
A Yes, sir. 


XQ 170 Pain in the shoulder? 
A Yes, sir. 


XQ 171 And you have seen those people completely cured after a 


certain length of time? 
A Yes, indeed. 


XQ 172 And generally it takes more than three weeks, doesn’t it? 
A It generally does. 


XQ 173 Doctor, you have seen people with strains of the neck? 
A Strains of the neck muscles, yes. 


XQ 174 And after a period of time those strains are completely cured, 
aren't they? 
A They are, sir. 


XQ 175 So isn’t it, Doctor, reasonable to assume that after a period 
of time, with proper therapy, a sprain of the neck in this man could be 
completely cured? 

A It’s possible, sir. I have already indicated that on direct examina- 
tion. 


XQ 176 Doctor, are you aware of the fact that there are certain tests 
that are given to people with injuries to the neck to determine definitely 
the presence or absence of disc injury? 

A There are many many such tests. 


XQ 177 You gave none of them, did you, Doctor? 
A That is not true, sir; I gave some of them. 


XQ 178 Which one test did you give to this man that would definitely 
determine the presence or absence of disc injury? 

A Firstly, sir, on the neurological examination the sensory testing; 
secondly, the reflex testing; thirdly, on general physical examination indi- 
cating severe injury to the neck; fourthly, the inferential testimony of the 
x-ray findings. 

XQ 179 That is all, Doctor? 

A That was quite enough, sir. 
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XQ 180 Doctor, where there is a disc injury there is a way of re- 
lieving the pain incidental to it, isn’t there? 
A There are many such ways which may be— 


XQ 181 Principally traction? 
A Yes, sir; that is one of the ways. 


XQ 182 Did you use traction? 
A Not as yet. 


XQ 183 Traction would have determined for you whether or not 
pain was present in the neck muscles where the head was pulled up to 
relieve the pressure on the nerve, wouldn't it? 

A No, sir. I wish it were that easy, but it is not. 


XQ 184 Doctor, where there is pressure and you relieve the pressure 
then the pain disappears, does it not? 
A It should, sir, but unfortunately it does not always work out— 


XQ 185 Did you— 
MR. DEMPSEY: Let the doctor finish his answer. 
A (Continuing) It does not always work out just that way. 


XQ 186 And you, Doctor, in your careful examination of this 
patient, didn’t make the tests to determine whether the release of pressure 
would relieve the pain, did you? 

A There are no such tests, sir, that determine that, with the ex- 
ception of the head traction which I have already said I did not use as 
yet. 


XQ 187 Nor did you use the other type of tests to determine whether 


increased pressure increased the pain? 
A_ No, sir, I did not. 


XQ 188 Doctor, you do not know that in the specialty of neurology 
that both of those tests are routine and standard? 
A No, sir, I do not know that. 


XQ 189 Doctor, if, as you claim, in this case, the nerve roots have 
pressure because of the herniation of the disc, pushing the vertebrae to- 
gether would increase the pain, wouldn’t it? 

A It may. 


XQ 190 You would know, then, whether or not there was a normal 
or abnormal disc there by your ability to increase the pressure, Doctor? 
A I would, sir. May I add— 


XQ 191 You didn’t do that, Doctor? 
A No, sir, I might have paralyzed— 
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XQ 192 What is that? 

A I might have paralyzed this patient for life. 

MR. GARFIELD: I submit that the doctor should answer these ques- 
tions that call for a yes or no answer with a yes or no and without explan- 
ation. 

THE COURT. You should permit him to finish his answer. He should 
answer the question yes or no, but if he cannot do so he is entitled to so 
state. 

MR.GARFIELD: My question was that he did not attempt to increase 
the pressure on the nerve roots. 


XQ 193 Did you, Doctor? 
A No, sir. 


XQ 194 Nor did you try to relieve the pressure on the nerve roots? 
A No, sir. 


XQ 195 Either one of those tests would have determined accurately 
the presence or absence of disc injury; isn’t that so, Doctor? 

A_ No, sir. 

MR. GARFIELD: That is all. 

MR. DEMPSEY: May I have one or two questions on redirect exami- 
nation? 

THE COURT: Yes. 


REDIRECT EXAMINATION BY MR. DEMPSEY: 


RDQ 196 Doctor, Counsel has asked you whether this man had a 
sprain of the cervical region? Did he have a sprain? 

A He did, sir. 

RDQ 197 Did he just have a sprain, or was it more than just a mere 
sprain? 

MR. GARFIELD: That is leading and suggestive, your Honor, and repe- 
titious. We have been all over that. 

THE COURT: Objection overruled. 

A It was more than a sprain. 

RDQ 198 Counsel has asked you whether this man had a strain of 
the cervical; did he have that? 

A He had that in part, sir. 

RDQ 199 And did he have just a strain of the cervical region, or 
did he have something more than that? 

A He had more than that, sir. 


RDQ 200 These muscles that hold the head in position and control 
its movements, will you describe their propensities, Doctor? 
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MR. GARFIELD: I am going to object to that. Improper redirect ex- 
amination. 

MR. DEMPSEY: - You had a demonstration with your fist and we are 
going to discuss that for a second. 

MR. BERMAN: The point about the objection, your Honor, Mr. 
Dempsey is going into an involved redirect examination which is part of 
his case in chief for the sole purpose of not permitting us to put in our 
proof. 

THE COURT: I think at this time I will overrule the objection. 

MR. DEMPSEY: Counsel held his fist up and indicated with his fist 
about the backward motion which he tried to illustrate as showing the 
backward motion of the head. 

MR. GARFIELD: I am going to object to that. Counsel has no right 
to tell what I was trying to indicate; that is for the jury to determine. 
The doctor has testified, if your Honor please, that by the backward move- 
ment of the head the ligaments in the back of the neck were torn. Now 
whether or not that is a fact or not is for the jury to determine and not 
for Mr. Dempsey by his leading questions. 

MR.DEMPSEY: Has Counsel finished? 


RDQ 201 Doctor, there is a certain amount of elasticity, is there not, 
in the tendons and ligaments which control the head and the movements of 
the head? 

MR. GARFIELD: That is leading and suggestive. 

THE COURT: Objection overruled. 

A There is a small amount of elasticity; not very much. 


RDQ 202 And when one goes back it relaxes one set, does it not? 
MR. GARFIELD: I am going to object to counsel testifying. 

THE COURT: Well, it is suggestive. 

MR: GARFIELD: It is leading and suggestive, if your Honor please. 
THE COURT: But I will overrule that objection. 

A It relaxes one set and tightens the opposite one. 


RDQ 203 And as the movements of the head—as the head goes 
backwards and sidewards, as this man’s head went as the result of this 
trauma, what does that do to the jellylike substance there that is in that 
disc? 

A It puts great pressure upon it. 


RDQ 204 And that disc injury is one of the conditions that you say 
is permanent here; is that right? 

A Yes, sir. 

MR. DEMPSEY: That is all. 
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Dr. MENDEL JACOBI, called as a witness on behalf of the defendant, being 
first duly sworn, testified as follows: 


DIRECT EXAMINATION By Mr. BERMAN: 


Q1 Will you please tell us something about your medical training, 
your experience, your associations and your specialization? 

MR. HALPERN: I will concede them. I have heard them so often in 
the courtroom that I can recite them myself. 

MR. BERMAN: I remind you that those who see the most before they 
are stated are the ones that argue to the jury about why the doctor’s views 
should not be accepted. So may I put the doctor’s qualifications on the 
record? 

THE COURT: Yes, you may. 

A I graduated from the College of Physicians and Surgeons in New 
York City in 1920. Then followed a rather lengthy internship in inter- 
nal medicine, surgery and pathology at the Jewish Hospital in Brooklyn 
and at the Harlem Hospital in New York. 

Following that for some 17 years I was pathologist and Director of 
Laboratories successively at the Willard Parker Hospital in New York and 
then the Beth-El Hospital in Brooklyn, and at the same time the Jewish 
Hospital for Chronic Diseases in Brooklyn and consultant pathologist to 
the United States Public Health Service, Marine Hospital in Staten Island. 

During that time I was also an associate attending physician at these 
places, and somewhere about 1946 moved over to further extend into the 
field of internal medicine, although I never left pathology, and become 
consultant physician to the United States Public Health Service, attend- 
ing physician at the Beth-El Hospital and the Jewish Chronic Hospital, 
where I am its consultant pathologist. 

For some 23 years I was an Assistant Medical Examiner in the office 
of the Chief Medical Examiner of the City of New York. 


Q2 Doctor,would you please describe briefly what the specialty of 
pathology deals with in the science of medicine? 

A Pathology is that branch of medicine which investigates the 
causes, the mechanisms of disease, primarily through the means of mor- 
phology—meaning actual structural and tissue examination, which 
include both materials removed during a patient’s life and autopsies, and 
the autopsy is a major portion thereof; and it also includes the investiga- 
tion of disease during life by virtue of testing of various bodily secretions 
as blood, sputum, and so on, and further attempts, particularly where 
autopsy is obtained—and it is its primary function—to correlate all the 
things that the patient complained of or the doctors found during the life- 
time, with the actual anatomical findings as found at the autopsy. 
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Q 3 In the field of pathology, do you and those of its specialists such 
as you, deal with both muscles and ligaments and discs? 
A Yes, sir. 


Q 4 Some time in the middle of June of this year did you at our re- 
quest make an examination of the plaintiff, Thomas Jones? 
A I did. 


Q5 Without going into too much detail, did you receive a history 
from him that he had been involved in an automobile accident where his 
head had been thrown backward and that he was complaining of pains 
in his neck and shoulder regions? 

A I did. 


Q6 Again, without taking too much time, were your physical find- 
ings substantially the same as you have heard testified to by Dr. Sherman? 
A They were. 


Q7 First I want to ask you certain questions, before I ask you what 
your diagnosis is in this case, as well as your prognosis. 

There has been expressed an opinion here by Dr. Sherman that as a 
result of the backward motion of the head there had been a posterior 
protrusion or herniation of the discs—cervical discs—between the fourth, 
fifth, sixth cervical vertebrae. 

Purely on the basis of structure and what medicine knows about it— 
about the anatomy of the cervical region—can you tell us, in your opinion 
with a reasonable degree of certainty whether, from that kind of physical 
motion posterior derangement would result? 

MR. HALPERN: I object to that portion of the question which includes 
the words ‘“‘what medicine knows’. 

MR. BERMAN: I assure you, your Honor, that I have summoned this 
witness to express his opinion based on his training and experience in re- 
gard to the science of medicine. 

MR. HALPERN: That isn’t the question. The question included 
“‘what medicine knows’’. I have no objection to any other portion of the 
a question except the part that I have called your Honor’s attention to. 

THE COURT: Suppose you leave out “what medicine knows’. You 
don’t need that in the question. 

THE COURT: You may proceed. 

A With the mechanics as described, if there were any disc hernia- 
tion it would have to be anterior and not posterior. 


Q 8 Now there has been some mention as an opinion by Dr. Sherman 
that by virtue of disc protusion or herniation there has been nerve root 
pressure on the cervical nerve roots emanating between the fourth, fifth 
and sixth cervical vertebral bodies. 
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MR.HALPERN: That is objected to It doesn’t correctly summarize all 
the things Dr. Sherman said. Dr. Sherman also stated that as a result of 
hemorrhaging there was nerve root pressure. 

MR. GARFIELD: Hemorrhaging of the nerves he testified to. 

MR. HALPERN: Correct. Not only the disc alone, but hemorrhaging 
of the nerves. 

MR. BERMAN: I had assumed, your Honor, that in a court of law I 
am addressing the Court. I have other places in which I can confer with 
Mr. Halpern. 

MR. HALPERN: I would much rather talk to the Court than to Mr. 
Berman, and my objection is addressed to the Court. The doctor has 
stated that the injury to the nerves was not only caused by the so-called 
slipping disc but also by inflammation and hemorrhaging. 

MR. GARFIELD: Hemorrhaging of the nerves. 

MR. HALPERN: Correct. 

MR.BERMAN: If your Honor please, I press my question. 

THE COURT: Objection overruled. You may take care of that on your 
cross-examination. 

THE WITNESS: May I have that question again, after this lengthy in- 
terchange? I am afraid I haven’t got it quite clear. 

MR. BERMAN: You are about to embarrass me, Doctor. 


Q9 There has been testimony in this case by Dr. Sherman, who 
offered it as his opinion, that there was nerve root pressure upon the nerves 
emanating between the fourth, fifth and sixth cervical vertebral bodies as 
a result of herniation of discs in those interspaces. 

Now I am asking you whether you have an opinion, with a reason- 
able degree of certainty, as to whether or not any anterior protrusion of 
the disc material would come anatomically anywhere near the nerve roots 
as they exit and form their distribution from those cervical areas. 

A They couldn’t possibly from an anterior protrusion. They might 
from a lateral protusion, which is almost a non-existent entity in the cer- 
vical spine because of the anatomical formation of the vertebrae, partic- 
ularly the lateral and upward cupping of the border of the vertebrae. 


Q 10 And in your opinion, Doctor, based upon the history obtained 
and the examination that you made, was there a herniation, either pos- 
terior, anterior or lateral, of any of the cervical discs? 

A My examination failed to disclose the slightest inferential, even, 
evidence of any disc herniation. 


Q11 At the time of your examination were you shown an x-ray 
taken on the very day of the accident, and, in your opinion, please de- 
scribe what that x-ray indicated, first strictly from an x-ray point of view. 

A The x-ray that I was shown, and I was shown merely an antero- 


[ 62] 





posterior and a lateral, showed a narrowing of the intervertebral space 
between the fourth and fifth cervical vertebrae. There was mild straighten- 
ing of the cervical curve and there was very distinct evidence of mild 
osteoarthritis of the neck, as well as other parts of the spine. 


Q 12 In connection with the narrowing evidenced on the x-ray taken 
on the very day of the accident, do you have an opinion, with a reason- 
able degree of certainty as to whether or not the condition which produced 
that narrowing had, of necessity, to antedate the time of the accident? 

A There is no question of it, particularly in view of the fact that 
x-tay demonstrated that narrowing on the day of the accident. Had that 
been due to any disc changes due to the injury per se, one might expect 
that those changes would be found after, weeks or months after the discs 
degenerated and the spaces would narrow, but its very presence on the 
first day bespeaks its antecedent pre-existent state. 


Q 13 You spoke about this x-ray as being an indicator of arthritic 
changes—osteoarthritic changes in the area where the narrowing was indi- 
cated, as well as in other parts of the cervical spine. I would like to ask 
you, Doctor, whether or not the presence of arthritis will, and in your 
opinion in this case did, account for the narrowing or what was the 
visualization of the narrowing of that interspace? 

A Very definitely. It is one of the most common causes for radio- 
logical narrowing of the disc. It is even more common as a cause of inter- 
space narrowing when one examines the spine and dissects the spine an- 
atomically post mortem. 


Q 14 In your opinion, of course, did these osteoarthritic changes ante- 
date the day of this accident? 

A I don’t think there can be any question of that. That takes 
months and years. 


MR.HALPERN: I move to strike out that portion of the doctor's an- 
swer which starts with “I don’t think there could be any question about 
that.” 


MR.BERMAN: We meant by this that not even you contend that the 
presence of osteoarthritis was due to this occurrence. 


MR. HALPERN: That isn’t my contention. My contention is that it 
has absolutely nothing to do with any of these conditions. 


MR. BERMAN: I press my question, if that is the basis for it. 
THE COURT: Objection overruled. 


A Unquestionably the osteoarthritis long antedated—probably by 
years—the date of the accident. 


Q 15 There has been some discussion in this case of Latin suffixes. I 
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think the question came up in connection with the finding radiculitis. I 
would like to ask you what the Latin suffix of arthritis is? 
A I[-t-i-s. 


Q 16 And what is the meaning of “‘itis’’ translated from the Latin, 
medically? 


A I won't differ with Dr. Sherman. It means inflammation. 


Q 17 So this osteoarthritic process is an inflammatory process, is it 


not? 
A Itis. 


Q 18 And as such can be productive of both pain as well as interfer- 
ence with joint spacings? 
A Definitely. 


Q 19 One other thing that I wanted to ask you: In order to test for 
the presence of nerve root injury or nerve root disease, does one attempt to 
make a sensory examination following the well-defined anatomical distri- 
bution of whatever nerves are involved? 

A Yes, sir. Without such anatomic pattern one has no right to make 
a diagnosis of particular root or segmental involvement. 


Q 20 And, in particular in the cervical region, that is to say, for the 
nerve roots that have their origin in the cervical interspaces and thereafter 
become segmented along a path of distribution. Is that distribution a 
well-defined anatomical arrangement? 

A Yes, sir. 


Q 21 In connection with yor examination did you find that there was 
any hyposthesia which had a clear zonal distribution, according to the 
anatomical distribution of the nerves of the cervical spine? 

A No, there was no distinct anatomical pattern. There was a great 
deal of overlap. 


Q 22 When such overlapping is found on sensory examination what, 
in your opinion, is the— 
MR. BERMAN: Withdrawn. 


Q 22 (Continuing) In this case, having found a great deal of over- 
lapping from the anatomical distribution of the cervical nerves, do you 
have an opinion which you could state with a reasonable degree of medical 
certainty, as to the presence of this bizarre distribution? 

A You mean as to the reason for the bizarre distribution? 


O23 Ya. 
A Yes, I have. 
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Q 24 And in your opinion what is it? 

A In my opinion this was either entirely psychoneurotic, since re- 
sponses to sensation can very easily, and often are, simulated, or if it had 
an organic basis it was due to the long pre-existing osteoarthritis with 
whatever irritative inflammatory effects they may have had on a mul- 
tiplicity of nerves. 


Q 25 Now I want to call your attention to both the clinical examina- 
tion as well as the x-ray finding of some mild straightening of the cervical 
curve, and I want to ask you whether or not you came to a conclusion 
based on reasonable medical certainty with regard to the presence of that 
finding? 

A_ I did. 


Q 26 Will you please tell the jury what your opinion was, based on 
a reasonable degree of medical certainty? 

A My opinion was, first, that the X-rays, per se, giving them the 
greatest and most complete credence, did not show a sufficient straightening 
to warrant putting any emphasis, from a clinical or diagnostic point of 
view, on it and when to that was added the fact that there was just one 
set of X-rays, with no prior or later X-rays to compare, and knowing 
full well that straightening of the spine was present here in mild degree 
can reflect a technical error or technical disturbance in positioning or in 
taking the X-rays, or can actually be simulated or can actually occur as 
the result of any pain, in which an individual holds his neck semi-rigid, 
and particularly under the presence of examinations and in a doctor’s 
office, I would pay no attention. They would mean absolutely nothing 
diagnostically in this case with respect to nerve root, disc or other similar 
injuries. 

Q 27 Did you also find that the patient was agitated; had shortness 
of breath; palpitations of the heart, and complained of sleeping poorly; 
was tense and nervous and irritable? 

A_ I did. 


Q 28 And in your opinion, based upon a reasonable degree of medi- 
cal certainty, do those complaints have any organic basis whatsoever? 


A No, sir. 


Q 29 To what do you attribute them, again based upon your ex- 
perience and medical certainty? 
A A neurotic state. 


Q 30 I want to call your attention, Doctor, to the occupation of 
this plaintiff. This was a man who was a watchmaker and who, of 
course, pursued his activity in the ordinary postures required for that kind 
of work. 
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Can you state an opinion with a reasonable degree of certainty, where 
one has pursued that kind of occupation for a great number of years, what, 
if any, effect, that has upon his neck structures? 

A I can state that opinion with a great deal of certainty by my 
own experience. 


Q 31 Will you tell us what your opinion is in that regard? 

A My opinion is that it very definitely—if pursued for years— 
very much distorts the structural anatomy and is productive of functional 
disturbance in the sense of bizarre irregular pains which sometimes can 
actually get to the point of paralysis, as it did in my case as the result 
of 18 years over a microscope ten to 15 hours a day. 


Q 32 Now then, Doctor, did you also make a finding, since you 
were advised of Dr. Sherman’s report, that this man had badly active 
infected teeth? 

A_ I did. 


Q 33 And the infectious process in teeth, is that restricted to teeth? 

A Well, the infection itself is restricted to the teeth by definition, 
and my finding, but the effects thereof may be widespread, and one of 
the things that is either directly productive or certainly hastens arthritic 
changes, particularly in the spine, and more particularly in the cervical 
spine. 

Q 34 Based upon your examination and your experience, did you 
make a diagnosis in this case, Doctor? 

A Idid. 

Q 35 Would you tell us, please, what your diagnosis was, in two 
parts: That which is related to trauma and that which is not related to 
trauma? 

A The part related to trauma, in my opinion was merely that of 
a mild sprain of his cervical soft tissue structures—by which I mean pri- 
marily the muscles—perhaps some of the ligamentus structures between 
the vertebrae. 

The part that is in no way related to it was the osteoarthritis, whose 
presence is, in my opinion, further responsible because of involvement of 
the Luschaa joints. 

A (Continuing) The Luschaa joints between the vertebrae, which 
in my opinion was the reason for the absence of his biceps reflex, such 
absence having been found on the very day of the injury. That indicates 
to me long prior nerve degeneration of the nerves through which that 
biceps reflex functions. 

Q 36 And are enervated? 

A Well, taking both the sensory afferent and the motor afferent 
components. 
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Q 37 Now with regard to the sprain of the soft tissue structures in 
the area of the neck, namely, the muscles and perhaps the ligaments, in 
your opinion, based upon your experience and with a reasonable degree 
of certainty, do sprains disappear completely in a period of three weeks? 

A No, not in a period of three weeks ordinarily. But in a few 
months—two, two and a half months—perhaps with treatment. Very 
often, with no treatment whatever, they disappear and leave no residual. 


Q 38 In your opinion, with a reasonable degree of certainty, what 
is your prognosis with regard to that part of this case which you say is 
associated with trauma, namely, the sprain? 

A So long as there isn’t operative in this man’s mind any social or 
economic considerations this will all disappear. 


Q 39 You mean by that this litigation? 
A Yes, of course. That will all disappear and nothing will remain 


thereof. 


Q 40 Will you give us your best estimate, based on your experience, 
of the outside limits of even complaints referable to the sprain? 

A With the provision that I made in my prior answer, and being 
very generous, I should say six months at the outside, and in all prob- 
ability three would be a fairer estimate. 


Q 41 Just to make certain that there is no misunderstanding, is there 
any evidence in your opinion, with a reasonable degree of certainty both 
under the laws of physics and mechanics and medicine, so far as you under- 
stand them, which gives rise to any diagnosis of traumatic disc herniation? 

MR. HALPERN: That is objected to. It has already been asked and 
answered, and I further submit that the form is bad. 

THE COURT: Objection overruled. 

A There is no evidence, as I examined this man and got the history 
as related here that this man has or had any disc injury of any kind, at 
any time, and on anatomical physical principles he could not have had. 

MR. BERMAN: You may inquire, Professor. 

MR. HALPERN: Thank you, sir. 


Cross EXAMINATION BY MR. HALPERN: 


XQ 42 Doctor, I want the Court and jury to know that I have great 
regard for your standing in medicine and your learned qualifications. 

MR. GARFIELD: I am going to object to that. 

MR. BERMAN: I am going to object to that, too, but I ask that the 
reporter transcribe that part of the minutes for my summation, please. 


XQ 42 (Continuing) I did, however, notice that in stating your 
qualifications you said that you were a pathologist; is that correct? 


A Yes, sir. 
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XQ 43 And I take it, sir, that in order to equip oneself in this emi- 
nent specialty a tremendous amount of autopsy work is necessary? 
A That is correct, sir. 


XQ 44 I take it, sir, that you have done a substantial and enormous 


amount of autopsy work? 
‘A I have, about 20,000. 


XQ 45 And when we say that you have done 20,000 autopsies, that 
means the cutting up of cadavers; is that correct, Doctor? 
A Yes, sir. 


XQ 46 And, sir, I take it that these 20,000 autopsies were done over 
a period of many many years? 
A About 30 years. 


XQ 47 Occupied a great deal of your day; is that correct? 
A Yes, and often into the night. 


XQ 48 Well, sir, would it be a fair statement to say that your experi- 
ence is more with the dead than the living? 

A No, that is completely unfair. My day was occupied largely with 
the living and my night with the dead. 

MR. HALPERN: We trial lawyers reverse that process. 

THE WITNESS: Much to your benefit and enjoyment, I am certain. 


XQ 49 Now, Doctor, are we agreed, sir, that the entire term “‘whip- 
lash” is in many respects a misnomer? By that I mean that whiplash is 
not an injury, it is the mechanism by which an injury is sometimes sus- 
tained? 

A That is correct. 

XQ50 Do you happen to recall the gentleman—the name of the 
gentleman who first coined the term which has become so familiar in our 
courtrooms? 

A I think his name was Davis. 

XQ 51 As a matter of fact, it was Dr. Black, was it not? Think 
about that, Doctor. 

A I shan’t quibble with you. Names I certainly prefer not to 
remember. 

XQ 52 I take it, sir, that ever since the days when you commenced 
to- practice medicine you usually kept up, as far as a busy practitioner 
could, with medical reading; is that correct? 

A I hope so. 


XQ 53 And from time to time you purchased books for your own 
medical library? 
A Certainly. 
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XQ 54 May I ask, sir, if you have in your library a book entitled 
“Fractures, Dislocations and Sprains’, by Key and Conwell? 
A I have. 


XQ 55 Have you likewise in your library a most recent book, en- 
titled ““The Cervical Syndrome’’, written by a Ruth Jackson? 
A I have. 


XQ 56 And have you likewise a book written by Dr. Spurling, en- 
titled, “‘Lesions of the Cervical Intervertebral Spine’’? 
A Yes, sir. 


XQ 57 I take it with the mass of literature that you gentlemen get, 
some of it you discard; correct? 


A That is right. 


XQ 58 And some you deem worthy, if I may put it that way, to 
grace the shelves of your library? 
A That’s right. 


XQ 59 And those that you buy and pay for are books that you not 
only read but are books that you keep for permanent reference; is that 
correct? 


A That’s right. 


XQ 60 I take it then, sir, that if follows as day follows night that 
when you purchase these books that I just named you regard these books 
as authoritative works? 

A Ido, without necessarily agreeing with them. 

MR. HALPERN: I ask that the latter portion be stricken out. 

THE COURT: Motion granted. 


XQ 61 Doctor, as far as the absence of contusions or abrasions or 
lacerations is concerned, that is not significant, is it, Doctor, in the so-called 
whiplash injury? 

A Not the slightest. 

XQ 62 In other words, you have either mild, moderate or severe 
cervical damage without having a single contusion or abrasion or lacera- 
tion; is that correct? 

A You can, or none at all. 


XQ 63 That is what I said: Nothing, mild, moderate or severe. 
A Or no injury, either. 
MR. HALPERN: Yes. 


XQ 64 And it is true is it not, that the cervical vertebrae are the 
smallest of the true vertebrae? 
A In anatomical measurement, yes. 
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XQ 65 That is the statement contained on page 76 of Cunningham’s 
Anatomy, isn’t it? 

A That is correct. Whether it is on that page or not I wouldn’t 
know. 

MR. HALPERN: I assure you it is, sir. 

~ XQ 66 And they can be readily distinguished from the others in the 

thoracic and lumbar by the presence of a foramen in each transverse process; 
is that correct? 

A That is right. 

XQ 67 The body of these vertebrae—the cervical vertebrae are small; 
is that right? 

A Smaller than the others; that’s right. 

XQ 68 I ask you unqualifiedly, isn’t it a fact that the body is small? 

A It depends on what you mean by “‘small’’. There are various 
degrees of smallness. In one individual you compare one part with another 
and in that respect they are small. 

XQ 69 Do you consider Cunningham’s Anatomy as an authoritative 
work? 

A A very good one. 

XQ 70 And is that the book on anatomy that is used in many of 
our medical schools? 

A Itis. 

XQ71 Do you agree with the statement found on page 77: ““The 
body is small, referring to the cervical vertebrae’; yes or no? 

A Asa general statement, yes. 

XQ 72 Not only are they small, they are distinctive; is that correct? 

A Every vertebra is distinctive by the way of regions. 

XQ 73 I ask you if it isn’t a fact that Cunningham’s Anatomy de- 
scribes only the cervical vertebrae on page 96 with the statement, ‘““They 


are distinctive’? Just yes or no. 
A I wouldn’t know whether he makes that statement exclusively 


or not. 

MR. HALPERN: You have my assurance, sir, that it does. 

XQ 74 Now, one of the foramen transversarium—what are they? 

A Those are the opening holes technically called foramina, in the 
transverse processes, which are the lateral projections that stem out from 
the side to the side and behind the arch of the vertebrae through which 
there passes the vertebral artery and the accompanying veins on each side. 


XQ75 Are they present, Doctor, in the cervical vertebrae? 
A Only. 
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XQ 76 They transmit, do they not, the vertebral artery; is that 


correct? 
A That’s right. 


XQ 77 And, in addition to transmitting the vertebral artery, they are 
surrounded, are they not, by a network of veins; is that correct? 


A That’s right. 


XQ 78 And a network or plexus of very delicate sympathetic nerves 
which are derived from the inferior cervical ganglia; is that correct? 


A That’s right. 


XQ 79 Now in connection with the motion of the neck, it is true, is 
it not, that it is almost impossible to have motion in one component of 
the neck without involving motion in the others? 

A That, as a general statement, yes. 


XQ 80 When you say “‘a general statement’’, is it not a specific state- 
ment contained in the volume that I gave you—Key & Conwell? Is it not 
a specific statement? 

A Yes, I think Key & Conwell say that, but it is still a general 
statement. 


XQ 81 May I read you the statement on page 399, and ask you if 
you agree with it: 

“Motion in one component inevitably involves motion in the other.” 

Are you agreed with that, Doctor? 

A I think not entirely. 


XQ 82 Now it is true, is it not, that the so-called whiplash injury 
occurs when the accidental force carries the head and neck beyond the 
normal range; isn’t that true? 

A Beyond it in a specific way: Backwards. 

XQ 83 And it is true, is it not, that when the accidental force carries 
the head and neck beyond the normal range, fractures and dislocations, 
luxations and/or intervertebral injuries are the result; just yes or no to 
that. 

A There may be. 

XQ 84 When you say there may be, you agree with the statement 
contained in Key & Conwell on page 399: 

“When the accidental force carries the head and neck beyond the nor- 
mal range fracture and dislocation, luxations and/or intervertebral disc 
injuries are the result.”’ 

Do you agree with that statement? 

A In that form, no. 

XQ 85 And when you say ‘backward’, do you medical gentlemen 
call that hyperflexion? 











A No, hyperextension. 
MR. HALPERN: Hyperextension, pardon me. 


XQ 86 Doctor, what is the cause— 

MR. BERMAN: Judge, I think it is proper to comment that that last 
question by Mr. Halpern is a serious reflection on his medical erudition. 

MR. HALPERN: As usual—pull the knife out of my back! 


XQ 87 What is the cause of the greatest majority of injuries of the 
cervical spine? In a greater majority of cases what is the cause of cervical 
spine injury? 

A Excessive sudden motion beyond usual range of the neck. 

XQ 88 Well, isn’t this true: that the greater majority of injuries 
of the cervical spine are in the nature of a whiplash? Just yes or no, 
please. 


A: » hes, 


XQ 89 After you have hyperflexion— 
A Hyperextension. 


XQ 89 (Continuing)—hyperextension? Is that what it is? Hyper- 
extension? Just a moment. 

Well, as a matter of fact, to justify my knowledge, which has been 
sneeringly referred to, do you agree with this statement: 

“With the exception of unilateral dislocations, practically all injuries 
occur as a result of hyperflexion’’? 

A Very definitely not. 


XQ 90 Do you know, Doctor, that that is contained on page 399 of 
Key & Conwell; do you know that? 
A Yes, it is contained there. 


XQ 91 You disagree with it? 
A Definitely. 


XQ 92 Once you have hyperflexion spontaneously something hap- 
pens; is that correct? 
A It may. 


XQ 93 Well, as a matter of fact, once you have hyperflexion isn’t 
that followed by spontaneous extensor recoil? 

A It is just the other way around in a whiplash. Unfortunately, it 
got in the other way as you are quoting it— 


XQ 94 Will you take my word, sir, without referring to the book 
again, that the statement is as follows: 

‘Whiplash is really hyperflexion followed by spontaneous extensor 
recoil’’? 





A That is Drs. Key & Conwell’s opinion, which is in thorough 
disagreement—-with which I am in thorough disagreement with and 
which the best most recent evidence 2lso does not sustain. 

MR. HALPERN: May I ask that the latter part be stricken out. 

THE COURT: Motion granted. 


XQ 95 This is the book that you bought and put in your library? 
A It is one of the books. I have a lot of books there and I don’t 
agree with a lot of them. 


XQ 96 As a matter of fact, there is a mechanism in these cases—in 
the so-called whiplash cases—that often serves to conceal damage which 
has occurred? 


A That is true. 


XQ 97 Will you tell us, Doctor, the name of the particular ligament 
which serves to conceal the damage which has occurred? 

A The ligamentum flavum. 

XQ 98 The ligamenta—s-u-b-f-l-a-v-a—is that right? 

A That's right. 

XQ 99 Doctor, with respect to symptoms, how long would you say 
it takes for these symptoms to develop? Give me the-shortest period and 
give me, in your opinion, the outside period? 

A Symptoms of what, sir? 


XQ 100 Painful symptoms; symptoms of pain? 
A Due to? 


XQ 101 Due to a whiplash injury? 

A They may develop at once; there may be a delay, but I should 
certainly feel that if they were delayed beyond a few weeks there would 
be no relationship. Certainly if beyond a few months there would be no 
relationship to any specific injury. 

XQ 102 Then again, sir, you disagree, do you not, with the state- 
ment contained in Key and Conwell: ‘“That these painful symptoms may 
develop some time after, and as long as a good many years after the 
injury occurs’’? 

A With respect to the second portion I certainly disagree. With re- 
spect to maybe the delay, I said there might be. 


XQ 103 We have been talking here—both your good self and Dr. 
Sherman—vwe have been talking here about sprains; is that correct? 


A That is right. 


XQ 104 And I believe the diagnosis he gave my eminent learned col- 
league in the direct examination was that he said this man had a sprain 
from which he would recover; is that right? 
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A That’s right. 


XQ 105 May I ask you this, Doctor: As a matter of medicine isn’t 
the use of the term “‘sprain’’ unfortunate? 
A Just as unfortunate as whiplash. 


XQ 106 I mean you will concede, Doctor, that the use of the term 
“sprain” is not really a proper medical term? 
A Definitely. 


XQ 107 In other words, sprain implies something— 
A That's right. 


XQ 107 (Continuing)—of a very small degree? 
A That’s right. 


XQ 108 It should indicate to the physician, should it not, a torn 
muscle, fascia, ligament or joint capsule? 

A It might indicate any or all of those, or it might be nothing more 
than a minute hemorrhage in a muscle, or all of those structures. 


XQ 109 Do you agree with this statement in Key & Conwell, page 
402: ‘“The use of the term ‘sprain’ is unfortunate, since sprain implies 
something of a very small degree, but it should indicate to the physician 
a torn muscle, fascia, ligament or joint capsule.” 

A I would agree with that. 


XQ 110 The cervical spine is extremely mobile, is it not? 
A The most mobile part of the spine. 


XQ 111 Does that not render it susceptible to continued and pro- 
gressive elongation and even possibly secondary involvement of other 
components in the entire joints? 

A No, I don’t think that follows from mobility. 


XQ 112 May I read to you the statement on page 403 of Key and 
Conwell: ““The cervical spine, because of its extreme mobility, renders it 
susceptible to continued and progressive elongation and possibly secondary 
involvement of other components in the entire joints.” 

Do you agree or disagree with that? 

A Not as you read it, no. There would have to be very definite 
qualifications as to what each of these things means. 


XQ 113 All I am asking you, Doctor, is whether you agree or disagree 
with that? 

A I disagree. 

XQ 114 As a matter of fact, when a physician is examining for 
cervical injury he is faced with a more difficult problem, is he not, than a 
physician who is examining for damage and injury to an ankle? 

A Yes, a much more difficult one. 
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XQ 115 And in the ankle it is not too difficult to discover the redness 
and swelling and other symptomatology; is that correct? 
A The other objective signs, yes. 


XQ 116 This is not true, is it, in the case of a cervical injury? 
A No. 


XQ 117 And it is true, is it not, Doctor, and correct me if I am 
wrong, that the usual objective evidence is missing because of several inches 
of soft parts? 

A Certainly. 


XQ 118 Now there was some discussion about the straightening of 
the spine—mild straightening. You do not impugn the motives of the 
X-ray doctor who took the X-ray? 

A Oh, no. 


XQ 119 I mean because you did state something in a long answer 
you gave on direct examination that these things could be simulated. 

A Not by the doctor. I am not impugning that whatever. Cer- 
tainly not if Dr. Sherman took those X-rays. 


XQ120 Are you impugning the honesty of this watchmaker who for 
20-odd years worked steadily bent over his microscope? 
A Not per se. I merely said that they could be simulated. 


XQ 121 Is the question of straightening—is that an important ques- 
tion in determining cervical spine injury? 

A Not ona solitary X-ray, no. It would have no bearing with that. 

XQ 122 Whether the X-ray is solitary or not, I am asking you the 
direct question, Doctor: Is the occurrence of straightness of the cervical 
spine to you a most vital and important finding? 

A Not a most vital; a finding. 


XQ 123 Doctor, would you say that it often provides the clue to 
lesser degrees of injury which sometimes elude diagnosis? 

A_ No, it merely points to the direction that one must look carefully, 
just as any symptom or sign does. 

XQ 124 May I take it you again disagree? I suggest you throw that 
book out, you wasted your money, Doctor. 

A It might very well be that it needs a new edition. 

XQ 125 When did you say this was published? 

A A number of years ago. 

XQ 126 Have the bones and joints changed any in the last number 


of years? 
A No. 
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XQ 127 Have we grown new ones? 

A No, we haven’t grown any new ones, but the inferences and the 
knowledge on which those general statements were made have been very 
much qualified by additional experience. 


XQ 128 Talking about additional experience, hasn’t the Foley theory 
of focal infection been dead for the last 20 or 25 years; just yes or no? 
A It was, but it is being revived, curiously. 


XQ 129 You mean the corpse is coming to life? 
A Not the corpse. 


XQ 130 For the purpose of this demonstration, Doctor? 
A No, for the purpose of medicine. 


XQ 131 Reading to you, Doctor, from page 403: ““The occurrence 
of straightness of the cervical spine has not received the attention it de- 
serves. It provides the clue to the lesser degrees of injury which heretofore 
have eluded diagnosis.” 

Do you agree with that, Doctor? 

A The second sentence I would agree to. The first one I think is 
just excathedrate opinion. 

MR. BERMAN: I would like to say that it is beyond controversy. Our 
position here is that he has a lesser degree of injury. 

MR. HALPERN: Now may I continue, sir, despite the rude interruption? 

THE COURT: You may. 


XQ 132 There was some discussion here in your testimony about the 
pains, which I will call, as a layman, pains in the heart region, and you 
ascribed them, I think, to a psychosomatic condition or a psychogenic 
condition; is that correct? 

A That is correct. 


XQ 133 As a matter of fact, isn’t this one of the symptoms in the 
so-called whiplash injury? 

A The patients with whiplash injuries very often allege that, but 
that doesn’t mean that there is organic damage responsible for it. 


XQ 134 As a matter of fact, isn’t that one of the symptoms in 
diagnosing the so-called whiplash injury? 

A No, I think that is a symptom that they give, but it is clearly 
understandable that it is not a symptom or a sign of organic damage re- 
sponsible for that, and particularly not, as in this instance, where the 
injury, assuming that there was of the cervical disc, was towards the right 
side. I can conceive of no anatomic mechanism that would transmit im- 
pulses to the left side, which would be over the heart region. 

MR. HALPERN: Have you finished, Doctor? 

THE WITNESS: Yes, sir. 
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XQ 135 Are you familiar with the writings of S-e-s-m-e-s Oppen- 
heimer on atlas? 


A Who? 
XQ 136 S-e-s-m-e-s Oppenheimer on atlas. 


XQ 137 Doctor, do you agree that the association of prechordal pain 
with sensory changes involving the radial side of the hand joint is just 
one of the facts that one must take into account in making a diagnosis of 
whiplash injury? Just yes or no to that question. 

A If the qualification is that the radial changes are on the left side 
and that the injury postulated is to the left side of the disc, yes. 


XQ 138 Doctor, returning again to the straightness of the cervical 
spine, does not the straightness in and of itself indicate, in cases, that there 
is a disc lesion? 

A No, that certainly is unwarranted. 


XQ 139 Doctor, then you disagree with this statement—just another 
question— ‘Triceps and biceps reflexes are affected.’’ Is that correct? 
A They may be, yes. 


XQ 140 Do you agree with this statement, again referring to Key & 
Conwell, page 407: “‘In disc regions triceps reflexes affecting straightness 
of the cervical spine is a symptom of cervical lesion’’? 

A Maybe, yes. 

XQ 141 Doctor, you know in this case that the claim is that the 
affected parts are the fourth, fifth and sixth cervical vertebrae; is that 


correct? 
A That is correct. 


XQ 142 Certain of these joints are more vulnerable than others; is 
that correct? 


A That’s right. 


XQ 143 Which of the cervical joints, Doctor, do you say are more 
vulnerable than the others? 

A There is some discussion as to that and with respect to the particu- 
lar positions, but the joint between the fourth and fifth is probably a bit 
more vulnerable than the one between the fifth and the sixth and both of 
these are vulnerable joints. 

XQ 144 Again referring, Doctor, to the plaintiff's claim that there 
was a so-called slipped disc at the level of four and five, where, Doctor, 
in the cervical vertebrae, is the point of greatest stress? 

A That would approximate the point. 

XQ 145 The nerve roots are extremely vulnerable to compression or 
irritation or mechanical derangement because of their close proximity to 
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the anterior and posterior walls of the intervertebral foramina; is that 
correct? 

A That is definitely not so. 

XQ 146 Then I take it, sir, that you disagree with the statement of 
Ruth Jackson on page 24 of the book, ““The Cervical Syndrome: The 
nerve roots are extremely vulnerable to compression or irritation or me- 
chanical derangement because of their close proximity to the anterior or 
posterior walls of the intervertebral foramina’? 

A I certainly disagree. The nerve roots there are as far away from 
the walls as they can be in such small areas, in addition to which at that 
point they are protected, first by an extension of the pia-arachnoid from 
the spinal cord itself, outside of which is the rather strong extension of 
the dura, which later becomes the perineurium of the nerve, outside of 
which there is actual semi-gelatinous material that acts as a cushion. 

XQ 147 I take it, then, that that long involved answer is your way 
of saying that you disagree with the statement found in Ruth Jackson's 
book at page 24; is that right? 

A It is. 

XQ 148 As far as tracing the exact pattern of this nerve root, there 
are things that get into the way, are there not, Doctor? 

A There may be, yes. 

XQ 149 Reflex stimulation of the sympathetic nerve may comprise 
the symptoms which confuse the picture? 

A I think not. I think that has been overstated and overemphasized. 

XQ 150 Then you disagree with that statement on page 26 of Ruth 
Jackson’s book? 

A Yes. 

XQ 151 We spoke before about inflammation. When there is any 
tear of a muscle or a ligament, in the very process of healing does inflamma- 
tion occur? 

A Definitely. 

XQ 152 Doctor, is it not a fact that that inflammation which is part 
of the healing process may cause damage and injury to nerve roots? 

A It may. 

XQ 153 May hemorrhaging cause it? 

A It may. 

XQ 154 When the neck is violently moved may not the vertebral 
artery be drawn backwards when the neck is in hyperextension? 

A It may. 

XQ 155 Doctor, the hour is getting rather late and I will just deal— 
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I have been passed a note—i will just deal with the name of this foreign 
gentleman that you brought in, and that is the man by the queer name 
of Luschaa; is that the one that you are referring to—Luschaa? 

A That is the man. 


XQ 156 Spurling, in his book on the intervertebral disc and lesions 
refers to that. 
A He isa very eminent anatomist. 


XQ 157 How many X-rays did you say were taken in this case? 
A I merely saw two. 


XQ 158 What views were they? 

A Antero-posterior and direct lateral. 

XQ 159 In order to portray the Luschaa joints, what type of X-rays 
do you need? 

A Obliques and multiple obliques with the head in extension and 
in flexion. 


XQ 160 These you did not see in this case? 
A No, sir. 


XQ 161 Now, frankly, Doctor, would you in your own practice 
make a diagnosis pertaining to the Luschaa joints without the additional 
X-rays—the many X-rays that you referred to? 

A No, sir. 


XQ 162 And, finally, Doctor, just a few questions to wind up this 
testimony, because of the lateness of the hour. 

There are many schools of medicine amongst you doctors, is that 
correct? 

A That is correct. 

XQ 163 In the field of X-ray there is the plaintiff’s school or the “‘I 
see’ school, and for the defendant X-ray doctors there is the school of 
““No see’. You are familiar with that? 

A Iam, unfortunately. 


XQ 164 Aren’t you a member of the “No See” school that constantly 
complains that trauma can cause nothing; it can’t cause aggravation of 
heart conditions or it can’t cause cancer or— 

A No, Mr. Halpern, I am a member of the honest school and if I 
recall correctly you joined me on the lecture platform many times by pro- 
claiming quite as vigorously as I did, maybe more, that a trauma never 
causes a cancer, and a solitary trauma rarely, if ever, causes or aggravates a 
heart condition, or does my memory serve me incorrectly? 

MR. HALPERN: With my head bloodied but still unbowed at your 
last answer, and at the multiplicity of insults I have received, I will say 
that is all. Thank you, Doctor. 
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